United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






No. 11,681 

APPELLANT’S BRIEF AND APPENDIX 


Stated 


of Appeals 


c&art of AppeaU 
n,- F °rthe 

zstnct of Columbia Circuit 

MAY i r 1953 


United States of America, Appellee 


Appeal from the United States District Court 
for the District of Columbia 


William H. Collins 
Shoreham Building 
Washington, D. C. 
Attorney for Appellant 
Nathan C. Robinson 








STATEMENT OF QUESTIONS INVOLVED 


1. The indictment is bad for duplicity and misjoinder 
of defendants which should have occasioned severance 
for trial. 

2. In the light of Question 1 and for other reasons, 
admission of extra-judicial statements of co-defendant 
occasioned irreparable prejudice. 

3. The errors indicated under Question 1 and 2 should 
have prompted Court to grant Motions for Mistrial. 

4. The indictment charging conspiracy and substantive 
violations of federal laws should not have caused the 
Court to admit evidence as to alleged wrongful acts which 
occurred when said federal charges would not have been 
possible. 

5. In the light of error pointed to in all previous 
Questions the Court erred in denying appellant’s Motions 
for Acquittal and in its pronouncement of law to the jury. 

6. Is it proper without solicitation by the jury to send 
approximately 80 exhibits to the jury room at outset of 
their deliberation? 
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Nathan C. Robinson, Appellant 
v. 

United States of Amebica, Appellee 


Appeal from the United States District Court 
for the District of Columbia 


JURISDICTIONAL STATEMENT 

The jurisdiction of this Court is invoked under Section 
1291 of Title 28 of the U. S. Code, and Rule 37 of the 
Federal Rules of Criminal Procedure. 


THE STATUTES 

The Statutes under which the appellant was indicted 
and convicted are as follows: 

Section 371 . Title 18 U.S.C. Conspiracy to commit 
offense or to defraud United States.—“If two or more 
persons conspire either to commit any offense against 
the United States, or to defraud the United States, 
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or any agency thereof in any manner or for any pur¬ 
pose, and one or more of such persons do any act to 
effect the object of the conspiracy, each shall be fined 
not more than $10,000 or imprisoned not more than 
five years, or both. 

“If, however, the offense, the commission of which 
is the object of the conspiracy, is a misdemeanor 
only, the punishment for such conspiracy shall not 
exceed the maximum punishment provided for such 
misdemeanor. (June 25, 1948, c. 645 §1, 62 Stat. 
701.) ” 

Section 657, Lending, credit and insurance institu¬ 
tions.—“Whoever, being an officer, agent or employee 
of or connected in any capacity with the Reconstruc¬ 
tion Finance Corporation, Federal Deposit Insurance 
Corporation, Home Owners ’ Loan Corporation, Farm 
Credit Administration, Federal Housing Administra¬ 
tion, Federal Farm Mortgage Corporation, Federal 
Crop Insurance Corporation, Farmers’ Home Corpo¬ 
ration, the Secretary of Agriculture acting through 
the Farmers’ Home Administration, or any land 
bank, intermediate credit bank, bank for coopera¬ 
tives or any lending, mortgage, insurance, credit or 
savings and loan corporation or association author¬ 
ized or acting under the law’s of the United States, 
and whoever, being a receiver of any such institution, 
or agent or employee of the receiver, embezzles, ab¬ 
stracts, purloins or willfully misapplies any moneys, 
funds, credits, securities or other things of value 
belonging to such institution, or pledged or otherwise 
intrusted to its care, shall be fined not more than 
$5,000 or imprisoned not more than five years, or 
both; but if the amount or value embezzled, ab¬ 
stracted, purloined or misapplied does not exceed 
$100, he shall be fined not more than $1000 or im¬ 
prisoned not more than one year, or both. (June 
25, 1948, c. 645, §1, 62 Stat. 729; May 24, 1949, c. 139, 
$11, 63 Stat. 90.)” 

Section 1001. Statements or entries generally.— 
“Whoever, in any matter within the jurisdiction of 
any department or agency of the United States know¬ 
ingly and willfully falsifies, conceals or covers up by 
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any trick, scheme, or devise a material fact, or makes 
any false, fictitious or fraudulent statements or rep¬ 
resentations, or makes or uses any false writing or 
document knowing the same to contain any false, 
fictitious or fraudulent statement or entry, shall be 
fined not more than $10,000 or imprisoned not more 
than five vears, or both. (June 25, 1948, c. 645, §1, 
62 Stat. 749.)” 

Section 1006. Federal credit institution entries, re¬ 
ports and transactions.—“Whoever, being an officer, 
agent or employee of or connected in any capacity 
with the Reconstruction Finance Corporation, Federal 
Deposit Insurance Corporation, Federal Deposit In¬ 
surance Corporation, Home Owners’ Loan Corpora¬ 
tion, Farm Credit Administration, Federal Housing 
Corporation, Federal Crop Insurance Corporation, 
Farmers’ Home Corporation, the Secretary of Agri¬ 
culture acting through the Farmers’ Home Adminis¬ 
tration, or any land bank, intermediate credit bank, 
bank for cooperatives or any lending, mortgage, in¬ 
surance, credit or savings and loan corporatoin or 
association authorized or acting under the laws of 
the United States, with intent to defraud any such 
institution or any other company, body politic or cor¬ 
porate, or any individual, or to deceive any officer, 
auditor, examiner or agent of any such institution or 
of department or agency of the "United States, makes 
any false entry in any book, report or statement of 
or to any such institution, or without being duly 
authorized, draws any order or bill of exchange, 
makes any acceptance, or issues, puts forth or assigns 
any note, debenture, bond or other obligation, or 
draft, bill of exchange, mortgage, judgment, or decree, 
or, with intent to defraud the United States or any 
agency thereof, or any corporation, institution, or 
association referred to in this section, participates or 
shares in or receives directly or indirectly any money, 
profit, property, or benefits through any transaction, 
loan, commission, contract, or any other act of any 
such corporation, institution, or association, shall be 
fined not more than $10,000 or imprisoned not more 
than five years, or both. (June 25, 1948, c. 645, §1, 
62 Stat. 750; May 24, 1949, c. 139, $20, 63 Stat. 92.)” 
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STATEMENT OF THE CASE 
I 

The appellant in a trial beginning on November 10, 
1952 and ending on December 2, 1952, was tried and con¬ 
victed in the United States District Court for the District 
of Columbia, along with one Arthur C. Ward, on an in¬ 
dictment (App. 2-A-8A) containing twelve counts. 
Charges in said respective counts as follows: 

Count 1 —Vio. Sec 371 (conspiracy) to violate Sec. 

657, 1001 and 1006, U.S.C. Defendants 
Robinson and Ward. 

Count 2 —Vio. Sec. 657, U.S.C. Defendant Ward 
alone. 

Count 3 —Vio. Sec. 657, U.S.C. Defendant Ward 
alone. 

Count 4 —Vio. Sec. 657, U.S.C. Defendant Ward 
alone. 

Count 5 —Vio. Sec. 657, U.S.C. Defendant Ward 
alone. 

Count 6 —Vio. Sec. 657, U.S.C. Defendant Ward 
alone. 

Count 7 —Vio. Sec. 657, U.S.C. Defendant Ward 
alone. 

Count 8 —Vio. Sec. 1006, U.S.C. Defendant Ward 
alone. 

Count 9 —Vio. Sec. 1001, U.S.C. Defendants Robin¬ 
son and Ward. 

Count 10—Vio. Sec. 657, U.S.C. Defendant Ward 
alone. 

Count 11—Vio. Sec. 657, U.S.C. Defendant Robinson 
alone. 

Count 12—Vio. Sec. 1006, U.S.C. Defendant Robin¬ 
son alone. 

The evidence showed that the defendants were officers 
first of the Uniformed Firemen’s Credit Union of the 
District of Columbia and then later the Uniformed Fire¬ 
men’s Credit Union—the Defendant Robinson being Presi¬ 
dent and the Defendant Ward being Treasurer. On or 
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about March 1, 1950 application was made by the Uni¬ 
formed Firemen’s Credit Union of the District of Co¬ 
lumbia for charter under the Federal law and the same 
was issued, subject to investigation of the financial status 
of the District of Columbia Union. The actual transfer 
from the status of the District of Columbia Union to 
that of the Federal Union was not accomplished until 
December 16,1950. 

It was the contention of the government that in con¬ 
nection with the handling of the affairs of the Union 
before and after it became federalized that the defendants 
had individually purloined and embezzled certain funds 
and that they had conspired as suggested in count one to 
embezzle and purloin monies of the Union, to make un¬ 
authorized withdrawals and to make false entries. 

The indictment containing twelve counts as above set 
forth discloses that the Defendant Robinson was charged 
in four counts of the twelve count indictment, namely, 
counts one, nine, eleven and twelve, being jointly charged 
with the defendant Ward in counts one and nine and 
separately charged in counts eleven and twelve. The De¬ 
fendant Ward was otherwise separately charged in eight 
counts, same being counts two through eight and count 
ten. 

The trial, as already indicated, consumed a period 
covering approximately four weeks. The jury notwith¬ 
standing this protracted trial after receiving the case 
for consideration at 11 A.M. in the morning and then 
having the luncheon period taken out of time for deliber¬ 
ation returned their verdict of guilty, as to each de¬ 
fendant on all the counts in which they were charged in 
the indictment, at approximately 2:30 P.M. of the same 
day. 

Motion for New Trial and Motion in Arrest of Judg¬ 
ment were in due course filed and the same were, after 





argument, taken under advisement by the Court and over¬ 
ruled on December 19, 1952. 

On January 16, 1953 the trial judge sentenced the De¬ 
fendant Robinson to 1 to 3 years on the first count; 1 to 3 
years on the ninth count to run concurrently with the sen¬ 
tence imposed in count one; 1 to 3 years on count twelve 
to run consecutively with the sentence imposed on count 
one, and on count eleven, 1 to 3 years to run concurrently 
with the sentence imposed on count twelve. The aggre¬ 
gate total sentence therefore imposed was two to six 
years. (App. 27A-28A) 

STATEMENT OF POINTS 

Point I 

(a) The indictment is bad for duplicity and misjoinder 
of defendants. 

(b) A severance should have been granted. 

Point II 

The trial court erred in the admission of extra-judicial 
and post-conspiratorial statements by the Defendant Ward 
to the prejudice of the appellant. 

Point III 

The trial court erred in denying Defendant Robinson’s 
Motions for Mistrial. 

Point IV 

The trial court erred in the admission of evidence 
with reference to activities before the Credit Union be¬ 
came federalized. 

Point V 

The trial court erred in denying Defendant Robinson’s 
Motion for Acquittal. 
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Point VI 

The trial court erred in its pronouncements of the law 
to the jury. 

Point VII 

The trial court erred in sending the exhibits to the jury 
over the objection of the appellant. 

SUMMARY OF ARGUMENT 
Point I 

(a) Count I of the indictment charged three different 
conspiracies and therefore was duplicitous. 

(b) The indictment contained twelve counts in only 
four of which was the appellant charged, proof being 
offered by the prosecution which necessarily worked a 
prejudice against the appellant. 

Point II 

The Court admitted in evidence against the co-defend¬ 
ant Ward three extra-judicial statements made by him 
subsequent to his arrest and which were in the main ex¬ 
culpatory and self-serving and prejudiced the appellant 
notwithstanding the courts charge to the effect that the 
said statements vrere only admitted as against the co¬ 
defendants. 

Point III 

The Court’s action in admitting the extra-judicial state¬ 
ments of the co-defendant worked a prejudice that could 
not be cured and therefore Motions for Mistrials should 
have been granted. 

Point IV 

The conspiracy was charged as having begun at the 
time of federalization of the Credit Union and therefore 
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the admission of evidence as to activities before federal¬ 
ization and which were not charged in the indictment was 
error. 


Point V 

The evidence offered by the prosecution only permitted 
of speculation and conjecture as to possible guilt of the 
appellant and therefore Motion for Acquittal should have 
been granted. 

Point VI 

Sending of all exhibits to the jury at the start of their 
deliberation without request for such necessarily preju¬ 
diced the appellant before the jury. 

ARGUMENT 

I 

(a) The Indictment Is Bad for Duplicity and Mis¬ 
joinder of Defendants. 

(b) A Severance Should Have Been Granted. 

Following the return of the indictment in this cause 
Motion to Dismiss for Duplicity and Misjoinder and 
Motion for Severance (App. 24A) were timely filed by the 
defendant. The basis of the Motion to Dismiss was the 
suggested misjoinder of defendants as demonstrated by the 
eight counts in which the Defendant Ward was charged 
alone and it was the position of the Defendant that the 
first count charging as it did a conspiracy to violate 
Section 657, 1001 and 1006, U.S.C., was duplicitous for the 
reason that it charged a multiplicity of conspiracies. 

The contention of duplicity under the Motion to Dis¬ 
miss the indictment was aimed at count one charging a 
conspiracy to violate three different sections of the United 
States Code. It was urged by the appellant that such 


amounted to a charge of a multiplicity of conspiracies 
and therefore was in violation of the pronouncement by 
the Supreme Court of the United States in Kotteakas vs. 
United States, 328 U.S. 750, 90 L.Ed. 1557. 

In the Kotteakas case (supra) the situation was that 
the defendant along with others was charged with one 
conspiracy in one count. The prosecution at the trial by 
its evidence instead of offering the proof of the one con¬ 
spiracy charged offered proof of several conspiracies. 

The situation in this case is exaggerated far beyond 
that in the Kotteakas case (supra) when it is considered 
that there are twelve counts as distinguished from one 
count in the Kotteakas case (supra). In eight of the 
twelve counts the appellant in this case was not even 
charged. 

Rule 8(a) Federal Rules Criminal Procedure provides 
as follows: 

“Two or more offenses may be charged in the same 
indictment or information in a separate count for 
each offense if the offenses charged, whether felonies 
or misdemeanors or both, are of the same or similar 
character or are based on the same act or transaction 
or on two or more acts or transactions connected to¬ 
gether or constituting parts of a common scheme or 
plan.” 

A reading of the Rule makes it immediately apparent 
that there never was any intention that this Rule would 
give approval to a procedure that prior thereto had been 
considered duplicity. 

The Motion for Severance was predicated on the sug¬ 
gested misjoinder and for the additional reason that it 
■was known that certain extra-judicial and post-conspira¬ 
torial statements, written and oral, had been made by 
the Defendant Ward out of the presence of the Defendant 
Robinson and that the reading of same to the jury would 
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be most prejudicial to the interest of the Defendant Rob’ 
inson and preclude his having a fair trial. 

As heretofore indicated the indictment in this case con¬ 
tains twelve counts. In only four, namely, counts one, 
nine, eleven and twelve, is the Defendant Robinson 
charged. In counts one and nine the Defendant Robinson 
is jointly charged with the Defendant Ward and in counts 
eleven and twelve the Defendant Robinson is charged 
alone. 

It follows that there are, therefore, eight counts in this 
indictment in which the Defendant Ward is charged alone 
for offenses with which the Grand Jury and the prosecu¬ 
tion indicated the Defendant Robinson had no connection. 

Rule 8(b), Federal Rules Criminal Procedure as to 
joinder of defendant provides as follows: 

“Two or more defendants may be charged in the 
same indictment or information if they are alleged to 
have participated in the same act or transaction or 
in the same series of acts or transactions constitut¬ 
ing an offense or offenses. Such defendants may be 
charged in one or more counts together or separately 
and all of the defendants need not be charged in 
each count.” 

The second sentence in this portion of Rule 8(b) as in¬ 
dicated in Advisory Notes endeavors to carry into prac¬ 
tice a rule that had been approved in some circuits. See 
Carmgello vs. United States, 78 F2d 563, 567 (7th Cir.). 

This provision of the Rule was intended to facilitate 
the business of the Courts by eliminating a multiplicity 
of trials growing out of the same or connecting transac¬ 
tions. However, it was not the intent of the Rule to 
facilitate a procedure the inescapable effect of which 
would be to work a prejudice against one defendant. 

The prosecution, by the indictment returned, clearly 
made it appear that as far as the eight counts in which 
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the Defendant Robinson was not charged there was no 
connection between he and the charge laid in those par¬ 
ticular counts. The evidence in mass, however, offered 
in support of those counts was considered simultaneously 
by the jury under circumstances that had to be prejudicial 
to the Defendant Robinson as to the counts in which he 
is charged. Under count one of the indictment charging 
conspiracy a multiplicity of conspiracies are charged, 
namely, a conspiracy to violate Section 657, Title 18, 
U.S.C., a conspiracy to violate Section 1001, Title 18, 
U.S.C. and a conspiracy to violate Section 1006, Title 18, 
U.S.C. The Defendant Ward is charged in seven counts 
with violating Section 657 whereas the Defendant Robin¬ 
son is charged in one count with violation of Section 657 
at a time having no connection whatsoever with the seven 
charges of Section 657 laid against the Defendant Ward. 

The Defendant Ward is charged in count eight with 
violation of Section 1006, Title 18, U.S.C., whereas appel¬ 
lant is charged in count twelve with violation of same sec¬ 
tion, but as indicated by the indictment there is no con¬ 
nection between the two. 

Under count one charging multiple conspiracies to vio¬ 
late Section 657, 1001 and 1006 of the Title 18, U.S.C., 
how could the jury possibly separate the situation of the 
seven counts in which the Defendant Ward alone is sepa¬ 
rately charged with violation of Section 657. Surely those 
seven counts should not have been considered by the jury 
in determining under count one a conspiracy between the 
two defendants to violate Section 657 when the indict¬ 
ment itself in the said counts where the Defendant Ward 
is charged alone disclaims the fact of any conspiracy 
between the two defendants. 

The foregoing is what prompted the Defendant Robin¬ 
son to move for a severance preliminary to trial plus the 
fact that it was anticipated that certain statements made 





12 


by the Defendant Ward would be offered in evidence 
against the Defendant Ward. It was this same situation 
which prompted counsel for Defendant Robinson at the 
outset of the trial to renew the Motion for Severance on 
the theory that the trial could not possibly proceed with 
the prosecution endeavoring to prove all counts without 
irreparable prejudice accruing to the Defendant Robinson. 

(R. ) 

The provision of Rule 8(b) Federal Rules Criminal 
Procedure was never intended to give approval to join¬ 
ders that in the past had been consistently condemned. 
Undoubtedly what the Supreme Court of the United 
States had in mind in approving this Rule was that in 
certain limited situations there would be a justification 
for charging defendants separately in distinct counts in 
the same indictment but of necessity those occasions 
would be very limited. For instance, if tw^o or more 
individuals were charged in one count with conspiracy 
to commit perjury and then one of the individuals so 
charged was separately charged with the crime of per¬ 
jury based on evidence that w’ould also support the 
conspiracy count there could be no complaint. More¬ 
over, any one or all of the others might in a particu¬ 
lar situation be charged with the offense of subordination 
of the same perjury. Such is not the situation in this 
case. 

In the instant case the misjoined offenses were distinct 
and separate. If the appellant in this case was being 
tried separately it certainly could not be questioned 
that the evidence in support of the eight counts in which 
the Defendant Ward w^as charged alone could not be 
offered in the trial. Such being the fact, it immediately 
becomes apparent that there was a misjoinder of the de¬ 
fendants in the indictment which of necessity worked to 
the great prejudice of the appellant. 
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As pointed out in McElroy vs. U. S., 164 U.S. 76, 81, 41 
L.Ed. 355: 

“It cannot be said in such case that all the de¬ 
fendants may not have been embarrassed and preju¬ 
diced in their defense, or that the attention of the 
jury may not have been distracted to their injury 
in passing upon distinct and independent trans¬ 
actions.’* 

See also: 

Williams vs. U. S., 168 U.S. 382, 42 L.Ed. 509, 

U. S. vs. Dietrich, 126 Fed. 664, 

U. S. vs. McConnell, 285 Fed. 164, 

GaUagJum vs. U. S., 299 Fed. 172, 

DeLuca vs. U. S., 299 Fed. 741, 

Zedd vs. U. S., 11 F.2d 96, 

Morris vs. U. S., 12 F. 2d 727, 

Curtis vs. U. S., 38 F.2d 450, cert, denied, 281 IJ.S. 

768, 

Sanches vs. U. S., 52 F.2d 1086, 

Culjak vs. U. S., 53 F.2d 554, 

U. S. vs. Tuffanelli, 131 F.2d 890. 

n 

The Trial Court Erred in the Admission of Extra-Judicial 
and Post-Conspiratorial Statements by the Defendant 
Ward to the Prejudice of the Appellant. 

The prejudice that flowed to the defendant by the 
duplicity and misjoinder in the indictment became exag¬ 
gerated when the long written statements and certain 
oral statements of the Defendant Ward were admitted 
against the said Defendant Ward. 

The case of Krulewitch vs. United States, 336 U.S. 440, 
459, 93 L.Ed. 790, points out that the erroneous admission 
of the statement of a co-conspirator was not a harmless 
error in view of the state of the evidence. In this in¬ 
stance and particularly in the face of the prejudicial 
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misjoinder in the indictment the admission of the extra¬ 
judicial and post-conspiratorial statements of the De¬ 
fendant Ward were of necessity prejudicial to the Defend¬ 
ant Robinson and precluded his receiving a fair trial 
and that notwithstanding any efforts by the Court to pro¬ 
tect the situation. 

In the case of Smith vs. United States, 67 App. D.C. 
251, 91 F.2d 556, where under a charge of conspiracy to 
violate the revenue laws, the prosecution offered in evi¬ 
dence certain written statements by some of the de¬ 
fendants for the purpose of showing their association the 
court referring to instructions to the jury by the trial 
judge stated: 

“We think that these instructions failed to cure 
the error committed by the Court in admitting the 
statements to be read to the jury as evidence in the 
case. The statements bore absolutely no relevancy 
to the issue made by the indictment and tended only 
to confuse the jurors and lead them to associate the 
appellant with the murder. • • * It should not have 
been left to the jury to decide what weight, if any, 
should be attached to the statements inasmuch as no 
weight at all could rightfully be attached to them as 
evidence in the case.” (Emphasis supplied.) 

In Anderson vs. United States, 318 U.S. 350, 357, 87 
L.Ed. 829, w’here confessions had been wrongfully ad¬ 
mitted in evidence to the prejudice of certain of the de¬ 
fendants the court ruled that the charge to the jury left 
them free to assume that in ascertaining the guilt or inno¬ 
cence of each defendant they could consider the whole 
proof made at the trial. 

In the instant case it is urged that the trial court in 
his charge to the jury (App. 29A-53A) reasserted his rul¬ 
ings made at the time that the statements of Ward were 
offered but generally did point out that in ascertaining 
the guilt or innocence of each defendant the jury was to 
consider the whole proof at the trial. 
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See also: 

Colienger vs. TJ. 8 ., 50 F.2d 345, 

Holt vs. V. 8 ., 94 F.2d 90, 

Gambmo vs. TJ. S., 108 F.2d 140, 

TJ. S. vs. Bosenbhmi, 176 F.2d 321, 

Mora vs. U. S., 190 F.2d 749, 

Robmson vs. U. S., 57 App. D.C. 143, 

Crawford vs. TJ. 8 ., 59 App. D.C. 356, 

Boyer vs. TJ. S., 76 U.S. App. D.C. 397. 

in 

The Trial Court Erred in Denying Defendant Robinson’s 

Motions for Mistrial. 

On the occasion when each of the written and oral 
extra-judicial and post-conspiratorial statements of the 
Defendant Ward were offered by the prosecution objec¬ 
tions were not only made to their admission on the 
grounds that they, because of their very nature, would 
work a prejudice against the Defendant Robinson but 
as well after the admission of said statements and each 
of them the Defendant Robinson, through his attor¬ 
ney moved the Court to withdraw a juror and declare a 
mistrial because of the prejudice to the Defendant Robin¬ 
son that thereby had come into the case and which could 
not possibly be cleared by any supplementary instruction 
by the Court to the jury. 

The Motions in each instance were predicated on the 
grounds set forth in Points I and II above. 

IV 

The Trial Court Erred in the Admission of Evidence 
With Reference to Activities Before the Credit Union 
Became Federalized. 

Count one of the indictment charging a conspiracy to 
violate Section 657, 1001 and 1006, U.S.C., could only 
have existed, if at all, during the period when the Union 
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became federalized in fact, which began on December 16, 
1950. (R. 501-2, 507-9). In other words there could be no 
violation of Section 657, 1001 and 1006, U.S.C., or con¬ 
spiracy to violate said sections prior to November 15,1950 
because the Federal Government had no supervisory or 
1 otherwise responsibility until they accepted the Union as 
a federalized unit. If there was any improper conduct 
before November 15, 1950, then it would only be in con¬ 
templation of sanctions provided by the District of Co¬ 
lumbia law as distinguished from Federal law. 

It is true that there can be a conspiracy charged under 
Section 371, U.S.C. (1948 ed.) to violate District of Co¬ 
lumbia statutes but no such charge is laid in the indict¬ 
ment. 

Attention of the court is again directed to the case of 
Kotteakas vs. U. S., (supra) wherein the Supreme Court 
pointed out that it is not permissible to prove conspira¬ 
cies not alleged in the indictment. 

Moreover, Krulewitch vs. U. S., (supra) also points out 
that no implied conspiracies are to be indulged in a 
Federal Court. Following the Krulewitch case (supra) 
the 7th Circuit, U. S. Court of Appeals in U. S. vs. Ros&n- 
hlum (supra) at page 332 states as follows: 

“The only possible basis for the consideration of 
such evidence on the conspiracy charge was the 
theory adhered to by some courts, see United States 
v. Krulewitch, 2 Cir., 167 F.2d 943, 948; United 
States v. Goldstein, 2 Cir., 135 F.2d 359; Murray v. 
United States, 10 F.2d 409 that there necessarily was 
an agreement among the alleged conspirators to con¬ 
ceal the violation after as well as before the illegal 
plan is consummated. I believe this theory has now 
been definitely discarded. Krulewitch v. United 
States, 336 U.S. 440, 443, 69 S.Ct. 716.” 



The Trial Court Erred in Denying Defendant Robinson’s 

Motion for Acquittal 

The Defendant Robinson at the end of the prosecution’s 
case, and again at the end of the entire case moved for 
a Judgment of Acquittal as to him on all counts contained 
in the indictment. 

It is again respectfully suggested that there was no 
proper evidence of the fact of a conspiracy between the 
two defendants. The weakness of the evidence insofar as 
count one is concerned was noted by the Court itself 
when a day before the prosecution closed its main case 
the Court inquired of the prosecutor, “do you have any 
more evidence than you have offered that will sustain 
the conspiracy charged!” (R. 476). The prosecutor in¬ 
dicated that he had additional evidence but it is urged 
to the Court that no such additional evidence was pro¬ 
duced. 

As to the other counts in the indictment in which the 
Defendant Robinson is charged the state of the evidence 
was such that at the end of the prosecution’s case the 
only evidence before the jury was to the effect that Robin¬ 
son had received in one instance $417.40 by way of deposit 
and had receipted same in passbook and treated that de¬ 
posit in regular course by giving same to the Defendant 
Ward or placing it in the cash drawer; that in an¬ 
other instance check in amount of $89.76 was drawn 
to the Sheiry Press on behalf of the Firemen’s Insurance 
Association and that same check was turned over in regu¬ 
lar course after a loan made by the Defendant Robinson 
which was in due course repaid; that in a given situ¬ 
ation $275.00 was turned over to the said defendant 
by the Defendant Ward and credited to the account of 
depositor Stein. 
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The state of the evidence at the end of the prosecutor’s 
case and at the end of the entire case was such as not 
to demonstrate improper conduct on the part of the 
Defendant Robinson and which at the most would only 
permit the jury to speculate and conjecture as to guilt 
of the Defendant Robinson under the respective counts. 

VI 

The Trial Court Erred in Its Pronouncements of the 

Law to the Jury. 

The trial court in its charge to the jury generally re¬ 
iterated the rulings already made during the course of 
the trial with reference to the indictment, the admission 
of the statements of Ward and Motions for Mistrial, 
as they affected the appellant and the rule with reference 
to the admission of evidence of activities prior to the 
federalization of the Union and the beginning date of the 
conspiracy charged in count one of the indictment. 

The discussions urged under previous points are there¬ 
fore reasserted as applicable to this point. 

VII 

The Trial Court Erred in Sending the Exhibits to the 
Jury Over the Objection of the Appellant. 

The Court at the conclusion of his charge of law to the 
jury without prior notice to counsel for the defense ad¬ 
vised the jury that he had sent to the jury room the more 
than eighty odd exhibits that had been offered in evidence 
by the prosecution along with the few that had been 
offered by the defense. Objections were made by the 
appellant through his counsel to this proceeding because 
the jury had not as yet deliberated on the case and there 
was no request that the exhibits be sent to the jury room. 


It is the contention of this appellant that the inescap¬ 
able effect of this procedure was to suggest to the jury 
the overwhelming balance of exhibits in favor of the 
prosecution. In other words, quanity instead of quality. 
Moreover, as can be subsequently demonstrated to this 
Honorable Court a great many of these exhibits were 
account books and records and were only offered as to 
specifically limited content at certain pages or points in 
the exhibits and there was no restriction as to the re¬ 
view and consideration otherwise that could or would 
be or may have been indulged by the jury. It is respect¬ 
fully urged that this incident alone could have prompted 
the quick return of a verdict of guilty as to all counts 
in the indictment as to each of the defendants involved. 

The general rule of law is that in the exercise of its 
sound discretion the Court may permit exhibits to go to 
the jury room when request is made for same. 

In the case of Copeland vs. United States, 80 TJ.S. App. 
D.C., 308, 152 F2d 769, the Court said: 

“The Jury wished to take the written instructions 
with them to the jury room. Since counsel for both 
sides advised the court to refuse this request, the 
the court quite properly did so. But we think it is 
is frequently desirable that instructions which have 
been reduced to writing be not only read to the jury 
but also handed over to the jury. This course is re¬ 
quired in some states, and is widely practiced. United 
States courts are free to follow it. We see no good 
reason why the members of a jury should always be 
required to debate and rely upon their several recol¬ 
lections of what a judge said when proof of what he 
said is readily available. The question should be de¬ 
termined by the judge in his discretion. Ho doubt 
instructions which he reads and hands over to the 
jury may make a stronger impression than other in¬ 
structions which are not reduced to writing. This 
difference may or may not be important. When the 
judge thinks that it is likely to distort the charge as 










a whole or unfairly favor one party, he may solve 
the problem either by declining to give or by de¬ 
clining to hand over any written instructions, or by 
reducing his entire charge to writing and reading it 
to the jury.” 

(Emphasis supplied) 

In the case of Buckner vs. United States, 81 U.S. App. 
D.C. 38, 154 F.2d 317, the Court citing Gomes vs. United 
States, 99 F.2d. 147 (4th Cir.), indicated there was a 
proper exercise of the trial court’s discretion in permit¬ 
ting the jury to take certain exhibits involving the ques¬ 
tion of the defendant’s signature into the jury room. 
The charge was perjury and the question was whether 
or not a signed statement to the police had in fact been 
made under circumstances that would make the defen¬ 
dant’s denial of same at his previous trial on the charge 
of rape, perjury. 

The situation that existed in both the Copeland and 
Buchner cases (supra) is not the picture that is presented 
here in this case. 

The proof of conspiracy, if there was any, was most 
weak and offered a basis only of conjecture and specu¬ 
lation by the jury. The trial in this case seemed to de¬ 
pend more on quantity of exhibits than quality of evi¬ 
dence with the result that the mere sending of eighty 
odd exhibits to the jury room without any or all said 
exhibits being requested by the jury immediately had 
the result at the threshold of their deliberations of em¬ 
phasizing the importance of all exhibits because of their 
vast number as distinguished from what they truly signi¬ 
fied. 

Moreover, taking Government Exhibit 33A, a journal, 
what item or items did the jury examine? The entire jour¬ 
nal was never offered in evidence but rather only those 
parts to which specific attention had been directed. The 
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situation of the particular exhibit could be multiplied 
many times over as pertains to the other exhibits. 

The written extra-judicial and post-conspiratorial state¬ 
ments by the Defendant Ward were 90 percent exculpa¬ 
tory insofar as he himself was concerned and approxi¬ 
mately that same percent of said statements were con¬ 
demnatory of the Defendant Robinson. Under the court’s 
instructions those statements were not to be considered 
in any wise against the Defendant Robinson. How much 
of the statements were read by the jury and what type 
of credence was given to any portion of them at this time 
we can only speculate. 

As said in Little vs. United States, 73 F. 2d 861 where 
the stenographer was permitted to go into the jury room 
and read the court’s charge which had been given to the 
jury in open court, the appellant court said: 

“No harm may come from it, it is true; but on the 
other hand, a mistake in the reading of a shorthand 
symbol which defense counsel would instantly detect, 
an unconscious or deliberate emphasis or lack of it, 
an innocent attempt to explain the meaning of a word 
or a phrase, and many other events which might 
readily occur, would result in irremediable prejudice 
to the defendant.” 

In the case of FUlippon vs. Albion Vein Slate Company, 
250 U.S. 76, 63 L.Ed., 853, where the trial judge sent an 
additional written instruction to the jury, at its request, 
the Supreme Court said: 

“Where a jury has retired to consider of their ver¬ 
dict, and supplementary instructions are required, 
either because asked for by the jury or for other 
reasons, they ought to be given either in the presence 
of counsel or after notice and an opportunity to be 
present; and written instructions ought not to be sent 
to the jury without notice to counsel and an oppor¬ 
tunity to object. Under ordinary circumstances, and 
wherever practicable, the jury ought to be recalled 





22 


to the court room, where counsel are entitled to an¬ 
ticipate, and bound to presume, in the absence of 
notice to the contrary, that all proceedings in the 
trial will be had.” 

Again in Little vs. United States (supra) the Court 
said: 

“But wiiere error occurs winch, within the range of 
a reasonable possibility, may have affected the ver¬ 
dict of a jury, appellant is not required to explore 
the minds of jurors in an effort to prove that it did 
in fact influence their verdict. So to hold w r ould, as 
a practical matter, take from a defendant his right 
to a fair trial. In this case wre know nothing of what 
went on while the stenographer was in the jury room; 
it is entirely possible that a shorthand character wras 
misinterpreted; emphasis plays an important role in 
transmission of ideas by vrord of mouth, and the dif¬ 
ficult injunction of the court to avoid any emphasis 
is no assurance that there vras none. What else may 
have occurred, we do not know. No outsider has any 
business in the jury room; much harm could result, 
and that is enough. The record failing affirmatively 
to disclose that no prejudice did result, the verdict 
cannot stand.” 

In the case of Buckley vs. United States, 33 F.2d 713, 
717 (6th Cir.), the court said: 

“We cannot look writh favor upon the trial practice 
w’hieh prevails in some states, w’hereby the pleadings 
and all exhibits are turned over to the jury during 
its final deliberation and wiiere they may be con¬ 
sidered without supervision or limitation. We con¬ 
ceive the approved federal practice to be that neither 
pleadings nor exhibits should go to the jury room 
unless, in the exercise of his discretion, the trial 
judge finds specific propriety therein.” 

Again it is suggested that there was no request by the 
jury for the exhibits or any one of them. The speed of 
the return of the jury after a period taken out for lunch 
suggests the possibility that the importance given to the 
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exhibits was in their total not in their quality and spe¬ 
cifically not as to the limited portions of same as they 
were offered in evidence. 

In the case of SUkworth, et al vs. United States, 10 
F.2d 711, it is pointed out that the jury may call for ex¬ 
hibits to assist them in their deliberations. This is an 
entirely different situation from that which was indulged 
in the instant case where this great mass of exhibits were 
placed in the jury room before the jury arrived for its 
deliberations. 

See also: 

U. S. vs. Douglas, 155 F.2d 894. 

U. S. vs. Grady, 185 F.2d 273. 

CONCLUSION 

The premises considered it is sincerely urged to the 
Court that for the reasons indicated the judgment in this 
cause should be reversed. 

Respectfully submitted, 

William H. Cojjlins 
Attorney for Appellant 
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I 1 Filed in Open Court Jul 1-1952 

Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Holding a Criminal Term 

(Grand Jury Impanelled May 5, 1952, 
and sworn in on May 6, 1952) 


UNITED STATES OF AMERICA 


v. 

NATHAN C. ROBINSON 
ARTHUR C. WARD 


Criminal No. 1049-52 
Grand Jury Nos. 715-52, 716-52 
Vio. Title 18, U.S.C. 371, 657, 1001, 1006 

The Grand Jury charges: 

Continuously throughout the period from about March 
1, 1949, to about March 16, 1952, within the District of 
Columbia, Nathan C. Robinson and Arthur C. Ward con¬ 
spired with each other to commit offenses against the 
United States to consist of acts, within the District of 
Columbia, in violation of Title 18, United States Code, 
Sections 657, 1001 and 1006. That is to say, Nathan C. 
Robinson and Arthur C. Ward, being then and there 
officers, agents and employees of the Uniformed Firemen’s 
Federal Credit Union, a credit and savings association 
authorized and acting under the laws of the United 
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States, conspired with each other with intent to defraud 
said Uniformed Firemen’s Federal Credit Union, to em¬ 
bezzle, abstract, purloin and wilfully misapply monies, 
funds, credits, securities and other things of value be¬ 
longing to such union; and knowingly and wilfully to con¬ 
ceal and cover up material facts and to make false, ficti¬ 
tious and fraudulent statements and representations in 
matters within the jurisdiction of said Uniformed Fire¬ 
men’s Federal Credit Union and within the juris- 
2 diction of the Bureau of Federal Credit Unions of 
the Federal Security Agency; and with intent to 
defraud said Uniformed Firemen’s Federal Credit Union 
and with intent to deceive officers, auditors, examiners 
and agents of the Bureau of Federal Credit Unions of 
the Federal Security Agency, an agency of the United 
States, to make false entries in books, reports and state¬ 
ments of said credit union. 

Overt Acts 

To effect the objects of the conspiracy described in the 
preceeding paragraph, the defendants did at the times 
and places hereinafter indicated the following overt acts, 
among others: 

1. On or about March 14, 1949, within the District of 
Columbia, Nathan C. Robinson received from Martin A. 
Koenig a check in the amount of $2000 drawn on the 
Clarendon Trust Company, and failed to credit said pay¬ 
ment to the account of Martin A. Koenig in the records 
of the Uniformed Firemen’s Federal Credit Union. 

2. On or about March 1, 1949, within the District of 
Columbia, Nathan C. Robinson and Arthur C. Ward falsi¬ 
fied the records of the Uniformed Firemen’s Federal 
Credit Union of the following accounts by falsely stating 
the balances thereon: 
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Accownt Number 

Name 

49 

H. S. BROOKS 

66 

F. L. STINE 

71 

H. S. BICKSLER 

76 

G. M. DIXON 

128 

J. B. VARELLA 

130 

R. J. HUDSON 

160 

J. T. SHARP 

179 

T. W. DIXON 

233 

V. G. BARNETT 

247 

R. C. O’CONNOR 

259 

W. F. MAHANEY 

330 

R. B. HANBACK 

399 

H. M. HATCHER 

500 

M. HARBIN 

605 

H. A. BONUCCELL 

618 

J. N. WEISNER 

746 

J. ANTHONY 

910 

M. A. KOENIG 

913 

V. H. SWADLEY 


3 3. On or about October 31, 1949, within the Dis¬ 

trict of Columbia, Nathan C. Robinson and Arthur 
C. Ward made false entries in the books and records of 
the Uniformed Firemen’s Federal Credit Union by debit¬ 
ing the share’s account of the Credit Union Cash Journal 
in the amount of $11,769.10. 

4. On or about January 11, 1952, within the District 
of Columbia, Nathan C. Robinson instructed Arthur C. 
Ward to destroy certain records of the Uniformed Fire¬ 
men’s Federal Credit Union. 

5. On or about December 31, 1951, within the District 
of Columbia, Nathan C. Robinson and Arthur C. Ward 
made and caused to be made a false entry in the “Finan¬ 
cial and Statistical Report of the Uniformed Firemen’s 
Federal Credit Union for the Year Ended December 31, 
1951,” by misstating that the share’s account in said Uni¬ 
formed Firemen’s Federal Credit Union amounted to 
$146,819.70 on December 31,1951. 
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6. On or about January 21, 1952, within the District 
of Columbia, Nathan C. Robinson called on the telephone 
F. L. Stine, a depositor of the Uniformed Firemen’s 
Federal Credit Union. 


Cowrit Two 

On or about November 9, 1949, within the District of 
Columbia, Arthur C. Ward, an officer, agent and employee 
of the Uniformed Firemen’s Federal Credit Union, a 
credit and savings association authorized and acting 
under the laws of the United States, embezzled, ab¬ 
stracted, purloined and wilfully misapplied $62 in money, 
belonging to and otherwise intrusted to the care of said 
Union. 

Count Three 

On or about December 22, 1949, within the District of 
Columbia, Arthur C. Ward, an officer, agent and employee 
of the Uniformed Firemen’s Federal Credit Union, 
4 a credit and savings association authorized and act¬ 
ing under the laws of the United States, embezzled, 
abstracted, purloined and wilfully misapplied $62 in 
money, belonging to and otherwise intrusted to the care 
of said Union. 

Count Four 

On or about January 7, 1950, within the District of 
Columbia, Arthur C. Ward, an officer, agent and employee 
of the Uniformed Firemen’s Federal Credit Union, a 
credit and savings association authorized and acting 
under the law’s of the United States, embezzled, ab¬ 
stracted, purloined and wilfully misapplied $62 in money, 
belonging to and otherwise intrusted to the care of said 
Union. 
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Count Five 

On or about January 22, 1950, within the District of 
Columbia, Arthur C. Ward, an officer, agent and employee 
of the Uniformed Firemen’s Federal Credit Union, a 
credit and savings association authorized and acting 
under the laws of the United States, embezzled, abstracted, 
purloined and wilfully misapplied $62 in money, belonging 
to and otherwise intrusted to the care of said Union. 

Coumt Six 

On or about February 7, 1950, within the District of 
Columbia, Arthur C. Ward, an officer, agent and em¬ 
ployee of the Uniformed Firemen’s Federal Credit Union, 
a credit and savings association authorized and acting 
under the laws of the United States, embezzled, ab¬ 
stracted, purloined and wilfully misapplied $62 in money, 
belonging to and otherwise intrusted to the care of said 
Union. 

Cowrit Seven 

On or about February 27, 1950, within the District of 
Columbia, Arthur C. Ward, an officer, agent and employee 
of the Uniformed Firemen’s Federal Credit Union, a 
credit and savings association authorized and acting under 
the law’s of the United States, embezzled, ab- 
5 stracted, purloined and wilfully misapplied 
$62 in money, belonging to and otherwise intrusted 
to the care of said Union. 

Count Eight 

On or about November 21, 1949, within the District of 
Columbia, Arthur C. Ward knowingly and wilfully made 
false and fraudulent entries on a paper writing in the 
form of the ledger card of Martin A. Koenig, a share- 
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holder in the Uniformed Firemen’s Federal Credit Union, 
an agency of the United States, that is to say by such 
entry the defendant falsely reported that Martin A. 
Koenig had deposited $1,960.00 on November 21, 1949, to 
his account, whereas Martin A. Koenig had not at that 
time or at any other time made such a deposit in said 
credit union, as the defendant well knew. 

Cowrit Nine 

On or about April 27, 1950, within the District of 
Columbia, Nathan C. Robinson and Arthur C. Ward, 
being then and there officers, agents and employees of the 
Uniformed Firemen’s Federal Credit Union, a credit and 
savings association authorized and acting under the laws 
of the United States, with intent to defraud said credit 
union, and without being duly authorized, drew a check, 
No. 424 of the Uniformed Firemen’s Federal Credit 
Union, in the amount of $89.76 payable to the Sheiry 
Press, on the account of said credit union with the Mc- 
Lachlen Banking Corporation. 

Count Ten 

On or about October 20, 1950, within the District of 
Columbia, Arthur C. Ward, then and there being an 
officer, agent and employee of the Uniformed Firemen’s 
Federal Credit Union, a credit and savings association 
authorized and acting under the laws of the United 
States, embezzled, abstracted and purloined $76.50 in 
money belonging to said credit union. 

6 Count Eleven 

On or about February 16, 1951, within the District of 
Columbia, Nathan C. Robinson, then and there being an 
officer, agent and employee of the Uniformed Firemen’s 
Federal Credit Union, a credit and savings association 
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authorized and acting under the laws of the United 
States, embezzled, abstracted and purloined $417.40 in 
money belonging to said credit union. 

Count Twelve 

On or about March 28, 1951, within the District of Co¬ 
lumbia, Nathan C. Robinson knowingly and wilfully made 
a false and fraudulent entry in the books and records of 
the Uniformed Firemen’s Federal Credit Union, an asso¬ 
ciation under the jurisdiction of the Bureau of Federal 
Credit Unions of the Federal Security Agency, an agency 
of the United States, that is to say, by such entry the 
defendant falsely reported that F. L. Stine, a shareholder 
in said credit union had made a deposit of $275, whereas 
said F. L. Stine had not at that time made such a deposit, 
as the defendant well knew. 

/s/ Charles M. Irelan 

Attorney of the United 
States in and for the 
District of Columbia 

A TRUE BILL: 

/s/ Oral L. Kline 
Foreman 

• • • • 

7 Filed Jan 19 1953 Harry M. Hull, Clerk 

On this 16th day of January, 1953, came the attorney 
for the government and the defendant appeared in person 
and by counsel William C. Collins Esquire. 

IT IS ADJUDGED that the defendant has been con¬ 
victed upon his plea of not guilty and a verdict of guilty 
of the offense of Vio. T-18 Sections 371, 657, 1001 & 1006 
of the United States Code as charged in counts 1, 9, 11 
& 12 and the court having asked the defendant whether 
he has anything to say why judgment should not be pro- 
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nounced, and no sufficient cause to the contrary being 
shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as 
charged and convicted. 

IT IS ADJUDGED that the defendant is hereby com¬ 
mitted to the custody of the Attorney General or his 
authorized representative for imprisonment for a period 
of 

One (1) year to Three (3) years on count one, One (1) 
year to Three (3) years on count nine, the sentence on 
count nine to run concurrently with the sentence im¬ 
posed on count one. 

One (1) year to Three (3) years on count twelve the 
sentence on count twelve to take effect at the expiration 
of the sentence imposed on count one, One (1) year to 
three (3) years on count eleven the sentence on count 
eleven to run concurrently with the sentence imposed in 
count twelve. 

IT IS ORDERED that the Clerk deliver a certified 
copy of this judgment and commitment to the United 
States Marshall or other qualified officer and that the 
copy serve as the commitment of the defendant. 

/s/ Edward A. Tamm 

United States District Judge 

• * • • 
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1334 Filed Apr 11 1953 Harry M. Hull, Clerk 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Holding a Criminal Term 


United States of America 


v. 

Nathan C. Robinson, et al 


Criminal No. 1049-52 
Stipulation 

The United States of America and the Defendant, 
Nathan C. Robinson, by their respective attorneys, stipu¬ 
late that Exhibit 1, hereto attached, is a correct listing 
of Exhibits offered and received in evidence at the trial 
of this cause and that Exhibit Nos. 56, 57 and 58, hereto 
attached, are true copies of Exhibits 56, 57 and 58 offered 
in evidence by the prosecuton and admitted in evidence by 
the Court at the trial of this cause. 

/s/ William J. Peck 
William J. Peck 
Asst. United States 
Attorney in and for the 
District of Columbia 

/s/ William H. Collins 
William H. Collins 
Attorney for Defendant 
Nathan C. Robinson 
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1339 Filed Apr 11 1953 Harry M. Hull, Clerk 

Govt. Ex. No. 56 

Washington, D. C. 

January 23, 1951 

I, Arthur Compton Ward, make the following state¬ 
ment to J. B. Cook whom I know to be a special agent of 
the Federal Bureau of Investigation. I make this state¬ 
ment freely and voluntarily having been advised that I 
am entitled to the advice of an attorney and that I need 
not make any statement whatsoever. 

I have been employed as Treasurer of the Uniformed 
Firemen’s Credit Union of the District of Columbia since 
about May, 1947 or before. My duties consisted of taking 
in money for deposits or payments on loans, post in the 
customer’s pass book and on the customer’s ledger card 
maintained in the Credit Union offices. These duties I 
performed jointly with Robinson, the President and 
Beasley, the Vice President of the Credit Union. 

In the latter part of 1948 I became suspicious of the 
records of the Credit Union and of the policies laid down 
by Robinson. In January 1950, Robinson instructed me 
to post a dividend of 4% on the customers passbooks as 
they came in and stated “We wdll make it up later” and 
made no mention of it being posted to the individual 
ledger or the general ledger of the Credit Union. Robin¬ 
son was my superior and I took his advice and obeyed 
his instructions as to the operation of the Credit Union. 

The first time that I knew that some ledger cards were 
missing was when I was told by Mr. Wright, an examiner 
of the Federal Security Agency, that some cards were 
missing. I did not remove any of these cards from the 
files of the Credit Union. 
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Within the past two weeks, Mr. Robinson gave me a 
wooden box containing what appeared to be trash and 
told me to take it home and put it in the fireplace. I took 
this box home and put it on the stairs of the attic 
without examining the contents as I was too busy at the 
time to carry out the instructions of Mr. Robinson. When 
Mr. Wright told me that certain records were missing, 
I went home and examined the contents of this box and 
found records of the Credit Union. I then brought these 
records back to the Credit Union and turned them over 
to Mr. Wright of the F.S.A. 

I have never intentionally taken any money or funds 
from the Credit Union. I do not recall taking any money 
from the Credit Union. It is possible that I might have 
collected money from the engine house and it might not 
have been posted to the proper account as I do not have 
any receipt showing I turned the money over to the 
Credit Union. This is the reason for the use of the word 
intentionally. 

I have never made any unsupported entry in the books 
and records of the Credit Union unless authorized or in¬ 
structed by Mr. Robinson, the President. 

/s/ A.C.W. 

1340 I have no knowledge of anyone, through dis¬ 
honest means, taking any money or funds of the 
Uniformed Firemen’s Federal Credit Union of the Dis¬ 
trict of Columbia. I personally have not attempted at 
any time to defraud this Federal Credit Union. 

I have read the above statement and do acknowledge 
it to be true. 

/s/ Arthur C. Ward 

Witnessed: 

/s/ B. Cook, Special Agent 

Federal Bureau of Investigation 
Washington, D. C. 
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1341 Filed Apr 11 1953 Harry M. Hull, Clerk 

Govt. Ex. No. 57 

Washington, D. C. 

February 4,1952 

I, Arthur C. Ward made the following statement to 
J. B. Cook & Chisolm, whom I know to be Special Agents 
of the Federal Bureau of Investigation. I make this 
statement freely and voluntarily having been advised that 
I am entitled to the advice of an attorney and that I need 
not make any statement whatsoever. 

I have been shown an entry in the Cash Journal of 
the Uniformed Firemen’s Credit Union of October 31, 
1949, page 52, reflecting an adjustment entry in the debit 
column of $11,769.10 with credit entries of $3470.98 to 
Personal loans, $1587.05 to Interest and $6711.07 to Gen¬ 
eral Expense. This $11,769.10 totaled excess over $2,000 
in share accounts withheld at the time of conversion to 
a Federal Credit Union status. This credit entry of 
$3470.98 to Personal loans was made to cover loan cards 
withheld. The entry of $1,587.05 to interest was made 
to make the amount of interest “look good”. The entry 
of $6,711.07 to General expense was made to reduce the 
amount of expenses as it was too large. I made these 
entries at the instructions of N. C. Robinson & they are 
in my handwriting. 

I do not know when these accounts were replaced sub¬ 
sequent to the issuance of the Federal Charter to the 
Uniformed Firemen’s Federal Credit Union. 

I have been shown a list of accounts on yellow paper 
of 19 names of depositors and amounts. This list was 
prepared by me on instructions of Mr. Robinson and 
shows amount of money withheld from these accounts in 
excess of $2,000 as the D. C. Law required balances to be 
kept at $2,000—or less. The total of the amount with- 
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held was $11,769.10 which is the same amount of adjust¬ 
ment entry to Cash Journal of the Uniformed Firemen’s 
Credit Union on October 31, 1949. I made this list and 
showed it to Mr. Robinson. 

On Monday evening, January 21, 1952 I went to Mr. 
Robinson’s house and was admitted by his daughter and 
told that Mr. Robinson was down stairs. I went down 
and Robinson was on the phone talking to “Abe”. He 
stated in this conversation that he would guarantee the 
$10,000—plus $400—interest. Robinson turned around 
after hanging up the phone and told me “and you better 
call Maurice Harbin about his $3000.” 

In connection with the $3000 loan made to the Credit 
Union by Maurice Harbin, I signed the note in March, 
1951 with N. C. Robinson. When the money was re¬ 
ceived it was put into the bank and credited to the 
shares accounts instead of being set up in notes payable. 
Mr. Robinson told me to set it up in this manner and I 
made the entry in the books. 

Mr. A. C. Ward read the above statement and orally 
admitted the statement was true and correct but declined 
to sign the statement pending advice of counsel. 

Witnessed: 

/s/ J. B. Cook, Special Agent, FBI, Washington, D. C. 

/s/ Leslie B. Chisholm, Special Agent, FBI, Washing¬ 
ton, D. C. 

1342 Filed Apr 11 1953 Harry M. Hull, Clerk 

Govt. Ex. No. 58 

Washington, D. C. 
February 18, 1952 

I, Arthur C. Ward made the following statement to 
J. B. Cook and L. B. Chisholm, whom I know to be 
Special Agents of the Federal Bureau of Investigation. 
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I make this statement freely and voluntarily having been 
advised that I am entitled to the advice of an attorney 
and that I need not make any statement whatsoever. 

In about 1945, I became Treasurer of the Uniformed 
Firemen’s Credit Union which was then operating under 
the laws of the District of Columbia. The title Treasurer 
was a nominal one in that I did not perform any of the 
duties of the Treasurer until July 1949 other than indi¬ 
vidual account cards posting and acting as messenger in 
making infrequent trips to the McLachlen Banking Corpo¬ 
ration to make deposits. I also signed checks as two 
signatures were required, namely Robinson’s and my own. 
Frequently I would sign a number of checks in blank at 
the direction of N. C. Robinson, the President. 

All the cash was kept in a metal box in the safe. I 
had no key to this box but Robinson w^as the only one 
who had access to this box except Robinson’s son, -who 
on several occasions was seen by me entering this box. 
This was the procedure until we moved to 4404 Georgia 
Ave. NW in February, 1951. After February, 1951 the 
metal cash box was left unlocked in the safe. 

The Board of Directors of the Uniformed Firemen’s 
Credit Union prior to November 15, 1949 consisted of the 
following members. 

N. C. Robinson 
R. C. Beasley 
A. C. Ward 

F. E. Thompson 
W. C. Kelly 

G. E. Deaner 
N. 0. Leates 

Sometime subsequent to November 15, 1949 G. E. 
Deaner and N. 0. Leates were dropped as directors of 
the Uniformed Firemen’s Federal Credit Union with the 
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approval of the Federal Security Administration and the 
number of the board limited to 5 members all of whom 
served up until the middle of January, 1952. 

In regard to approval of the Board of Directors for all 
expenditures of the Uniformed Firemen’s Federal Credit 
Union, it was the custom, as I recall, for Robinson to 
make the suggestion for a motion, and one of the mem¬ 
bers of the board would make a motion and another mem¬ 
ber of the board would second the motion. In some in¬ 
stances, Robinson would tell the board that he had already 
done something and ask the board for approval, which 
was given by the board without objection. 

1343 I have been informed of an entry in the Journal 
& Cash Record of the Uniformed Firemen’s Fed¬ 
eral Credit Union reflecting a check #424 for 89.76 
payable to Sheiry Press for 5000 receipts 500 letter¬ 
heads, & 1000 copies of the Constitution of the Firemen’s 
Group Insurance Club, of which N. C. Robinson was 
Treasurer. These forms were not for the Uniformed 
Firemen’s Federal Credit Union but were for the Fire 
men’s Group Insurance Club which has no connection with 
the Credit Union. As I recall this transaction, I posted 
this check at a later date from the check stubs. I have 
been informed that the entry on the books of the Credit 
Union showed a Debit to loans and a Credit to cash. I 
thought that this was a loan in the amount of $89.76 to 
Robinson but apparently no record of Robinson’s name 
was on check stub. I knew at the time that Robinson 
was spending this money belonging to the Credit Union 
for other things not connected with the operations of the 
Credit Union but I assumed that he would repay the 
money. I was afraid to say anything to Robinson be¬ 
cause he would fly into a rage. 

When checks w T ere drawn for expenses of the annual 
meetings, an additional check payable to cash in the 
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amount of approximately $200 would be drawn for 1 ‘addi¬ 
tional expenses”, at the instructions of N. C. Robinson. 
This $200 would be split between Robinson and myself 
$100 to each with the explanation by Robinson that we 
are entitled to this money, as we do all the work. 

During 1949, Robinson and I received approximately 
$200 each by this means as there were two annual meet¬ 
ings during this year. This same procedure was fol¬ 
lowed from the time I entered on duty as Treasurer 
of the Credit Union until and including 1950. The board 
of Directors did not to my knowledge, approve this pro¬ 
cedure, yet they did not disapprove of it up until 1950, 
when the board of directors did approve of this. 

On or about October 31, 1949, I made an entry in the 
Cash Journal of the Uniformed Firemen’s Credit Union, 
Washington D. C., which entry is as follows— 

DR Shares $11,769.10 

Cr. Personal Loans $3,470.98 

Interest 1,587.05 

Expense 6,711.07 

This entry was made at the explicit instructions of N. C. 
Robinson, President of the Uniformed Firemen’s Credit 
Union. The $11,769.10 was the excess of $2000 in certain 
accounts Robinson told me that this entry was made so 
that the records would look better to the Federal Exam¬ 
iners. This entry is definitely a plug and not supported 
by the records of the credit union. It took Robinson 
about 3 days to figure this entry out. 

I have been informed that the ledger card of O. R. 
Moxley with a balance of some $2,000 was missing from 
the files of the Uniformed Firemen’s Federal Credit 
Union. I know nothing about this missing card or this 
account. 



1344 I know nothing about the account of M. Harbin 
with the exception of a $3000 loan made by the 
credit union in March, 1951, which Robinson posted in 
his handwriting. Robinson said that this loan would be 
posted to shares to make up the dividend shortage. 

I have never handled any transactions in the account 
of Frank L. Stine with the exception that on one occasion 
Stine deposited $500 to his account and upon the instruc¬ 
tions of N. C. Robinson, I credited to M. J. Fannings 
account. I knew that this was not a correct entry but I 
obeyed Robinson’s instructions. 

On or about November 29, 1951, Stine made a deposit 
of $400. On November 31, 1951, collection sheet made 
by me reflects an entry or deposit to Fannings account 
of $342.35. The cash receipt voucher for that date was 
prepared by N. C. Robinson. These two entries were 
made, $400 & 342.35, because Fannings account was short 
and to make his ledger card and passbook balance. It 
was previously shorted because it was one of the first 
books to be checked by the supervisory committee and 
after being checked it was then used to bring into balance 
other passbooks checked later by the supervisory com¬ 
mittee. 

In regard to the Martin Koenig account at the Credit 
Union I would like to state that on 11/21/49 the Credit 
Union received a check from Cuna Mutual Insurance 
Society in the amount of $1960.00 to repay a “loan of 
C. I. Fletcher who had been retired. I believe the C. I. 
Fletcher loan account w^as 1 of the loans withheld from 
Federal authorities at the time the Credit Union was 
converted from an institution operating under the laws of 
the District of Columbia to a Federal Credit Union. Rob¬ 
inson told me to use this check for $1960.00 to make up 
the difference on the Koenig account. I prepared the 
collection sheet of 11/21/49 reflecting Koenig had made 
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a deposit of $1960.00 and posted this sum to the shares 
side of his Ledger Card. Koenig did not make any de¬ 
posit at this time. 

There is about $819.00 in cash which I received from 
customers to the Uniform Firemen’s Federal Credit 
Union and for which I receipted for in their passbooks. 
I have no receipts for this $819.00. Of this amount I re¬ 
member taking approximately $186.00 and converting 
same to my own use and benefit. This $186.00 represents 
3 payments received from Frank K. Mathias amounting 
to $62.00 each which I failed to turn in to the Credit 
Union. The 4 other payments made by Mathias of $62.00 
each were, as far as I can remember, placed in the safe 
of the Credit Union and subsequently disappeared. I 
wish to point out at this time that the combination of the 
Credit Union safe was in the possession of Robinson, 
R. C. Beasley and Wallace Robinson, son of N. C. Robin¬ 
son, and myself. 

With reference to the account of W. F. Mahaney any 
payments which I received from him and which were 
not properly recorded in the books of the Credit Union 
were to the best of my recollection placed in the 
1345 Credit Union safe and subsequently disappeared. 

When I called Robinson’s attention to money dis¬ 
appearing from the safe he said “don’t worry about it 
we will take care of it in the adjustment account”. 

At the end of each month I would make up a list of 
legitimate adjustments to the various accounts. Robinson 
would then take the list I made up and give me a sum¬ 
mary entry to General Adjustment which did not tie in 
with my list of adjustments and was a plug figure. If I 
attempted to check these adjustment figures with my 
original worksheets, I always found that my worksheet 
had disappeared. 
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Ward admitted the statement was true and correct after 
having read it but declined to sign the statement pending 
consultation with an attorney. 

/s/ Leslie B. Chisholm 2/18/52 

Special Agent, FBI, Washington, D. C. 

/s/ J. B. Cook, Special Agent FBI 

/s/ Thomas F. Howard, Special Agent FBI 
Washington, D. C. 2/18/52 

9 Criminal Docket 

DISTRICT COURT OF THE UNITED STATES FOR 
FOR THE DISTRICT OF COLUMBIA 

G. J. No. 715-52, 716-52 

Parties 

UNITED STATES 
vs. 

1. NATHAN C. ROBINSON 

2. ARTHUR C. WARD 

Attorneys 
U. S. Attorney 
#1: William Collins 
#2: Earl H. Davis 

Criminal No. 1049-52 

Charge: VIO. 18 U.S.C. 371, 657,1001,1006 

Bond: 

1. $3000 Wm. J. O’Neil 

2. $3,000 Wm. J. O’Neil 

Date Each: Proceedings 

1952 Jul 1 Presentment and Indictment filed (12 
counts) 
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Each: Copy of indictment given deft. Cert, filed. 

11 Each: ARRAIGNED, Plea NOT ,GUILTY en¬ 
tered; 

No. 1: Attorney William Collins present, appearance 
entered, filed. 

No. 2: Attorney Earl H. Davis present, appearance 
entered, filed. 

Each: LAWS, C. J. Cert, filed. 

31 No. 2: Motion by Defendant to Dismiss the In¬ 
dictment as to count one thereof, filed. 

Motion for Bill of Particulars as to Items in count one 
of indictment, filed. 

Motion for severance and for separate trial of de¬ 
fendant, filed. 

Aug 11 No. 1: Motion of defendant to dismiss, filed. 

Motion for severance for defendant Nathan C. Robin¬ 
son, filed. 

Sep 23 EACH: ORDER denying the defendant’s mo¬ 
tion to dismiss, and motion for severance and granting 
defendant Ward’s motion for a bill of particulars, filed. 

CURRAN, J. 

Oct 13 No. 2: Motion of defendant to continue case 
and strike same from assignment for October 20, 1952, 
and re-set for trial later, due to failure of Government 
to comply with Court order, filed. 

14 Each: Bill of Particulars, filed. 

10 1952 Nov 10 Each: JURORS SWORN on Voir 

Dire: JURY SWORN: 

Anna M. Bruno, Clarance V. Edmondson, Helen G. 
Greene, Reginald T. Purvear, Earl R. Hitch, Charles H. 
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Hochgesang, Orville E. Thompson, Preston A. Mason, 
Walter A. Pell, Pauline A. Radford, Shirley R. Schwartz, 
Louis B. Shorter. 

It appearing to the Court that the trial is likely to be 
a protracted one, the Court directs the calling of Two 
(2) persons to serve as alternate jurors; Alternate Jurors 
Sworn: Rogers Rice and James T. Stewart. 

Juror No. 6 Charles H. Hochgesang excused from fur¬ 
ther service on this jury and Alternate Juror No. 1, 
Rogers Rice, takes the place of Charles H. Hochgesang, 
Juror No. 6; 

Case respited until 10 A.M. November 12, 1952; 

No. 1: Attorney William Collins present. 

No. 2: Attorney Earl H. Davis present. 

Each: TAMM, J. Cert, filed. (Reporter—Rawls) 

12 Each: TRIAL RESUMED, Same Jury; 

Case respited until 10:00 A.M. November 13, 1952; 

No. 1: Attorney Wm. Collins present. 

No. 2: Attorney Earl Davis present. 

Each: TAMM, J. Cert, filed. (Reporter—Rawls) 

13 Each: TRIAL RESUMED, Same Jury; 

Case respited until 10:00 A.M. 11/14/52. 

No. 1: Attorney Wm. Collins present. 

No. 2: Attorney Earl Davis present. 

Each: TAMM, J. Cert, filed. (Reporter—Rawls) 

14 Each: TRIAL RESUMED, Same Jury; 

Case respited until 10:00 A.M. Monday, November 17, 
1952; 

No. 1: Attorney William Collins present. 

No. 2: Attorney Earl H. Davis present. 

Each: TAMM, J. Cert, filed. (Reporter—Rawls) 

17 Each: TRIAL RESUMED, Same Jury; 

Case respited until 10:00 A.M. tomorrow; 

No. 1: Attorney William Collins present. 

No. 2: Attorney Earl Davis present. 
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1952 Nov. 18 Each: TRIAL RESUMED, Same 
Jury; 

Case respited until 10:00 A.M. tomorrow; 

Attorneys William Collins and Earl H. Davis present. 
TAMM, J. Cert, filed. (Reporter—Rawls) 

19 Each: TRIAL RESUMED, Same Jury; 

Case respited until 10:00 A.M. tomorrow; 

Attorneys Wm. Collins and Earl Davis present. 

TAMM, J. Cert, filed. (Reporter—Rawls) 

20 Each: TRIAL RESUMED, Same Jury; 

Case respited until 10:00 A.M. tomorrow; 

Attorneys William Collins and Earl H. Davis present. 
TAMM, J. Cert, filed. (Reporter—Rawls) 

24 Each: TRIAL RESUMED, Same Jury; 

Case respited until tomorrow at 10:00 A.M. 

Attorneys Wm. Collins and Earl Davis present. 

TAMM, J. Cert, filed. (Reporter—Rawls) 

25 Each: TRIAL RESUMED, Same Jury: 

Juror No. Five—Earl R. Hitch ill and excused from 
further service on this jury with consent of all counsel, 
and alternate juror No. Two—James T. Stewart takes 
the place of juror No. Five—Earl R. Hitch; 

Case respite until 10:00 A.M. December 1,1952; 
Attorneys William Collins and Earl Davis present. 
TAMM, J. Cert, filed. (Reporter—Rawls) 

Dec. 1 Each: TRIAL RESUMED, Same Jury; 

Case respited until tomorrow at 10:00 A.M. 

Attorneys William Collins and Earl Davis present. 
TAMM, J. 

Cert, filed. (Reporter—Rawls) 

2 Each: TRIAL RESUMED, Same Jury; 

No. 1: Prayers of defendant Nos. 1 thru 18, filed. 

No. 2: Prayers of defendant Nos. 1 thru 5, filed. 

Each: Accommodations for jury issued. 
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Each: VERDICT—GUILTY as indicted; Jury polled; 

Case referred to the Probation Officer of the Court; 

Defendant permitted to remain on bond pending sen¬ 
tence ; 

Attorneys William Collins and Earl Davis present. 
TAMM, J. Cert, filed. 

(Reporter—Rawls) 

12 1952 Dec. 8 Each: Motion of defendant in 

arrest of judgment, filed. Cert, of Serv. 

Motion of defendant for new trial, filed. Cert, of Serv. 

12 Each: Motion in arrest of judgment and motion 
for new trial, heard, argued and taken under advisement 
by the Court; 

Memorandum in Support of motion in arrest of judg¬ 
ment and motion for a new trial, filed. 

Attorneys William Collins and Earl H. Davis present. 
TAMM, J. Cert, filed. (Reporter—Rawls) 

16 Each: Memorandum in Opposition of Motion in 
Arrest of Judgment and Motion for a New Trial, filed. 
Cert, of Serv. 

19 No. 2: Motion for a new trial denied; Motion in 
arrest of judgment Denied; 

No. 1: Motion in arrest of judgment Denied; Motion 
for New Trial denied. 

TAMM, J. (Reporter—Rawls) (N) 

1953 Jan. 16 No. 1: SENTENCED to imprisonment 
for a period of One (1) year to Three (3) years on 
Count One of the indictment; 

One (1) year to Three (3) years on Count Nine; said 
sentence to run concurrently with the sentence imposed 
on Count One; One (1) year to Three (3) years on Count 





28 A 


Twelve of the indictment; said sentence to run consecu¬ 
tively with sentence imposed in Count One; One (1) year 
to Three (3) years on Count Eleven; said sentence to 
run concurrently with the sentence imposed in Count 
Twelve of the indictment. 

Defendant committed to the District of Columbia Jail. 
Commitment Issued. 

Attorney William Collins present. TAMM, J. 

Reporter—Cinciotta. 

1953 Jan 16 No. 2: SENTENCED to imprisonment 
for a period of One (1) year to Three (3) years on 
Count one of the indictment; Six (6) months to Eighteen 
(18) months on Count Eight of the indictment; said sen¬ 
tence to run consecutive to the sentence imposed on 
Count One; One (1) year on Counts 2, 3, 4, 5, 6, 7 & 10 
of the indictment, said sentence upon these counts to run 
concurrently with each other and concurrently with the 
sentence imposed in Count One; One (1) year to Three 
(3) years on Count Nine of the indictment, said sen¬ 
tence to run concurrently with the sentence imposed on 
Count One. 

Deft, committed to the District of Columbia Jail, Com¬ 
mitment Issued. 

Attorney Earl Davis present. TAMM, J. 

Reporter—Cinciotta. 

13 1953 Jan 19 No. 1: Judgment & Commitment 

of 1-16-53, filed. TAMM, J. 

19 No. 2: Judgment & Commitment of 1-16-53, filed. 
TAMM, J. 

19 No. 2: NOTICE OF APPEAL, filed. Clerk’s 
Fee $5.00 paid & credited to U.S. 

21 No. 1: NOTICE OF APPEAL, filed. Clerk’s Fee 
$5.00 paid & credited to U.S. 
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1278 Charge To the Jury 

THE COURT (Tamm, J.): Ladies and gentlemen of 
the jury: We are approaching the time in this trial of 
this case when it becomes your very serious responsibility 
to retire to the jury room and reach your verdict as to 
the guilt or innocence of these two defendants. 

The Court and counsel, as they have said to you, ap¬ 
preciate the attention that you have given to this very 
long trial. 

Before you retire to the jury room to deliberate upon 
the facts in the case, it is the Court’s responsibility to 
instruct you as to the law that will govern you in 

1279 reaching your verdict in this case. It is your re¬ 
sponsibility to accept the law as it is outlined to 

you by the Court. 

Let me point out, first of all, that if I refer in the 
course of this charge to any of the evidence in the case, 
my recollection of the evidence is not binding upon you. 
The statements which counsel for the Government and 
the defendants have made, in summarizing their case to 
you, do not constitute evidence before you. Counsel’s 
recollection of the evidence is not binding upon you. In 
other words, it is your recollection of the evidence which 
must guide you in reaching your verdict in this case. 

When you retire to the jury room you will take with 
you a copy of the indictment which has been returned by 
the Grand Jury in this case. The purpose of an indict¬ 
ment is to inform the defendant or the defendants of the 
charges which have been made against them; the charges 
that they must answer when they come into court 

An indictment is not evidence against a defendant. You 
should not consider this indictment as being evidence 
against these defendants. In other words, this indictment 
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is entitled to no probative value in connection with your 
deliberations in the jury room. 

The indictment in this case is a rather lengthy one. 
The Court is going to have to talk to you about it at 
some length. The indictment contains 12 counts. 

1280 There are two counts in which the defendants are 
indicted together. That is the first count and the 

ninth count. 

There are two counts in which the defendant Robinson 
is indicted individually. They are Counts 11 and 12. 
There are eight counts in the indictment in which the 
defendant Ward is charged individually. They are Counts 
2, 3, 4, 5, 6, 7, 8, and 10. 

It is necessary for you, in the course of your delibera¬ 
tions, to reach a verdict upon each of the 12 counts in 
the indictment if it is possible for you to reach a verdict 
in the case. When you return to the court room to report 
your verdict, if you arrive at a verdict, the Clerk will 
ask you first, “How do you find as to the guilt or inno¬ 
cence of the defendants on the first count,” and your 
foreman will report your verdict. 

The Clerk then asks about the second count and your 
verdict is reported by the foreman and so on through 
the 12 counts of the indictment, so that it is necessary for 
you, I repeat, to make a finding individually upon each 
count of the indictment. 

Now, to consider what is charged in the indictment. As 
I said to you, there are two counts in which the two 
defendants are charged together, Count 1 and Count 9. 

Count 1 is what has been frequently referred to as the 
conspiracy count of the indictment. A little later 

1281 I will define conspiracy to you and the law that 
relates to conspiracy, but at this time I want to 

point out specifically what this indictment charges about 


each count and the laws under which those counts are 
drawn. The first count charges, I repeat, the two de¬ 
fendants together. It says that: 

“Continuously throughout the period from about March 
1, 1949, to about ,March 16, 1952, within the District of 
Columbia, Nathan C. Robinson and Arthur C. Ward con¬ 
spired with each other to commit offenses against the 
United States to consist of acts, within the District of 
Columbia, in violation of Title 18, United States Code, 
Sections 657, 1001 and 1006. That is to say, Nathan C. 
Robinson and Arthur C. Ward, being then and there of¬ 
ficers, agents and employees of the Uniformed Firemen’s 
Federal Credit Union, a credit and savings association 
authorized and acting under the laws of the United States, 
conspired with each other with intent to defraud said 
Uniformed Firemen’s Federal Credit Union, to embezzle, 
abstract, purloin and willfully misapply moneys, funds, 
credits, securities and other things of value belonging to 
such Union; and knowingly and willfully to conceal and 
cover up material facts and to make false, fictitious and 
fraudulent statements and representations in mat- 
1282 ters within the jurisdiction of said Uniformed Fire¬ 
men’s Federal Credit Union and within the juris¬ 
diction of the Bureau of Federal Credit Unions of the 
Federal Security Agency; and with intent to defraud said 
Uniformed Firemen’s Federal Credit Union and with in¬ 
tent to deceive officers, auditors, examiners and agents of 
the Bureau of Federal Credit Unions of the Federal Se¬ 
curity Agency, an agency of the United States, to make 
false entries in books, reports and statements of said 
Credit Union.” 

The indictment then sets out a series of overt act 
which the Government alleges were performed by these 
defendants in carrying out this conspiracy: 

“To effect the objects of the conspiracy described in 
the preceding paragraph, the defendants did at the times 
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and places hereinafter indicated the following overt acts, 
among others: 

“1. On or about March 14, 1949, within the District of 
Columbia, Nathan C. Robinson received from Martin A. 
Koenig a check in the amount of $2,000 drawn on the 
Clarendon Trust Company, and failed to credit said 
payment to the account of Martin A. Koenig in the rec¬ 
ords of the Uniformed Firemen’s Federal Credit Union. 

“2. On or about March 1, 1949, within the Dis- 

1283 trict of Columbia, Nathan C. Robinson and Arthur 
C. Ward falsified the records of the Uniformed 

Firemen’s Federal Credit Union of the following accounts 
by falsely stating the balances thereon.” 

There is then set out in the indictment a list of some 
12 or 15 names and account numbers which are those 
names that appear on Government Exhibit No. 8, the 
sheet of yellow paper which has been referred to most 
frequently during the past three weeks. 

The third overt act, according to the indictment is as 
follows: 

“3. On or about October 31, 1949, within the District 
of Columbia, Nathan C. Robinson and Arthur C. Ward 
made false entries in the books and records of the Uni¬ 
formed Firemen’s Federal Credit Union by debiting the 
shares’ account of the Credit Union cash journal in the 
amount of $11,769.10. 

“4. On or about January 11, 1952, within the District 
of Columbia, Nathan C. Robinson instructed Arthur C. 
Ward to destroy certain records of the Uniformed Fire¬ 
men’s Federal Credit Union. 

“5. On or about December 31, 1951, within the District 
of Columbia, Nathan C. Robinson and Arthur C. Ward 
made and caused to be made a false entry in the 

1284 ‘Financial and Statistical Report of the Uniformed 
Firemen’s Federal Credit Union for the year ended 
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December 31, 1951/ by misstating that the shares’ account 
in said Uniformed Firemen’s Federal Credit Union 
amounted to $146,819.70 on December 31, 1951.” 

The sixth and last overt act set out in the conspiracy 
count of the indictment charges that: 

“6. On or about January 21, 1952, within the District 
of Columbia, Nathan C. Robinson called on the telephone 
F. L. Stine, a depositor of the Uniformed Firemen’s Fed¬ 
eral Credit Union.” 

The second count, which charges the two defendants 
together, is Count 9 of the indictment. In this count, 
the Grand Jury charges that: 

“On or about April 27, 1950, within the District of Co¬ 
lumbia, Nathan C. Robinson and Arthur C. Ward, being 
then and there officers, agents and employees of the Uni¬ 
formed Firemen’s Federal Credit Union, a credit and sav¬ 
ings association authorized and acting under the laws of 
the United States, with intent to defraud said Credit 
Union, and without being duly authorized, drew a check, 
No. 424 of the Uniformed Firemen’s Federal Credit Union, 
in the amount of $89.76 payable to the Sheiry 
1285 Press, on the account of said Credit Union with the 
McLachlen Banking Corporation.” 

There are two counts in the indictment which charge 
the defendant, Nathan C. Robinson, individually. The 
eleventh count charges that: 

“On or about February 16, 1951, within the District 
of Columbia, Nathan C. Robinson, then and there being 
an officer, agent and employee of the Uniformed Firemen’s 
Federal Credit Union, a credit and savings association 
authorized and acting under the laws of the United 
States, embezzled, abstracted and purloined $417.40 in 
money belonging to said Credit Union.” 
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The twelfth count of the indictment, also charging the 
defendant, Nathan C. Robinson, individually, charges that; 

“On or about March 28, 1951, within the District of 
Columbia, Nathan C. Robinson knowingly and willfully 
made a false and fraudulent entry in the books and rec¬ 
ords of the Uniformed Firemen’s Federal Credit Union, 
an association under the jurisdiction of the Bureau of Fed¬ 
eral Credit Unions of the Federal Security Agency, an 
agency of the United States, that is to say, by such entry 
the defendant falsely reported that F. L. Stine, a 
12S6 shareholder in said Credit Union had made a de¬ 
posit of $275, whereas said F. L. Stine had not at 
that time made such a deposit, as the defendant well 
knew.” 

The eight remaining counts of the indictment charges 
the defendant, Arthur C. Ward, individually in each of 
these counts. Count 2 charges that: 

“On or about November 9, 1949, within the District of 
Columbia, Arthur C. Ward, an officer, agent and employee 
of the Uniformed Firemen’s Federal Credit Union, a 
credit and savings association authorized and acting under 
the laws of the United States, embezzled, abstracted, pur¬ 
loined and wilfully misapplied $62 in money, belonging 
to and otherwise entrusted to the care of said Union.” 

Count 3 of the indictment charges Arthur C. Ward with 
embezzlement, abstraction and purloining, on December 
22, 1949, of $62 in money belonging to the Credit Union. 

Count 4 charges Arthur C. Ward with the same em¬ 
bezzlement, abstraction, purloining and misapplication of 
$62 of the Credit Union money on January 7, 1950. 

Count 5 makes the same charge against the defendant, 
Arthur C. Ward, for the embezzlement, abstraction, pur¬ 
loining and willful misapplication of $62 on January 22, 
1950. 
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Count 6 charges the defendant, Arthur C. Ward, 

1287 with the embezzlement, abstraction, purloining and 
willful misapplication of $62 of Credit Union money 

on February 7,1950. 

Count 7 makes the same charge of embezzlement, ab¬ 
straction, purloining and willful misapplication of $62 
of Credit Union money on February 27, 1950. 

Count 8 charges that: 

“On or about November 21, 1949, within the District 
of Columbia, Arthur C. Ward knowingly and willfully 
made false and fraudulent entries on a paper writing in 
the form of the ledger card of Martin A. Koenig, a share¬ 
holder in the Uniformed Firemen’s Federal Credit Union, 
an agency of the United States, that is to say by such 
entry the defendant falsely reported that Martin A. Koe¬ 
nig had deposited $1,960 on November 21, 1949, to his 
account, whereas Martin A. Koenig had not at that time 
nor at any other time made such a deposit in said Credit 
Union, as the defendant well knew. ,, 

Count 10 of the indictment charges that: 

“On or about October 20, 1950, within the District of 
Columbia, Arthur C. Ward, then and there being an of¬ 
ficer, agent and employee of the Uniformed Firemen’s 
Federal Credit Union, a credit and savings association 
authorized and acting under the laws of the United 

1288 States, embezzled, abstracted and purloined $76.50 
in money belonging to said Credit Union.” 

This indictment is drawn under four different sections 
of the United States Code. The first section of the Code 
which is applicable to this case is that section which de¬ 
fines the crime of conspiracy. Conspiracy is defined in 
the law as follows: 

“If two or more persons conspire either to commit any 
offense against the United States or to defraud the United 
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States or any agency thereof in any manner or for any 
purpose and one or more of such persons do an act to 
effect the object of the conspiracy,” it shall be a crime.” 

This definition of conspiracy relates to Count 1 of the 
indictment. 

The second section of the law that is applicable to this 
case, which relates also to the conspiracy count because 
it charges a conspiracy to violate this section of the law, 
but also this section which I am going to quote to you 
relates to Counts 2, 3, 4, 5, 6, and 7, in so far as they 
pertain to the defendant Ward, and Count 11 in so far 
as it pertains to the defendant Robinson. The law says: 

“Whoever being an officer, agent or employee of 
1289 or connected in any capacity with”—and then there 
is set forth a number of Government agencies by 
name—“or land bank, intermediate credit bank, bank for 
cooperatives or any lending, mortgage, insurance, credit 
or savings and loan corporation or association authorized 
or acting under the laws of the United States, and who¬ 
ever, being a receiver of any such institution, or agent 
or employee of the receiver, embezzles, abstracts, pur¬ 
loins or willfully misapplies any moneys, funds, credits, 
securities or other things of value belonging to such insti¬ 
tution, or pledged or otherwise entrusted to its care” shall 
be guilty of an offense. 

Of course, the key words in this section of the statute 
are “embezzle, abstract, purloin or willfully misapplies 
any moneys or funds.” 

The third section of the statute, which again relates 
to Count 1 of the indictment and Count 12, in so far as 
it relates to the defendant Robinson individually is as 
follows: 

“Whoever, in any mattter within the jurisdiction of any 
department or agency of the United States knowingly and 
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willfully falsifies, conceals or covers up by any trick, 
scheme, or device a material fact, or makes any false, 
fictitious or fraudulent statement or representa- 

1290 tions, or makes or uses any false writing or docu¬ 
ment knowing the same to contain any false, ficti¬ 
tious or fraudulent statement or entry” shall be guilty of 
a violation of this section of the law. 

The last section of the law applicable to this indictment, 
and again this section relates to Count 1 of the indictment 
and Count 9 in so far as both of these counts relate to 
both defendants, is as follows: 

“Whoever, being an officer, agent or employee of or con¬ 
nected in any capacity with”—and again there are set 
forth a number of agencies by name and then the follow¬ 
ing—“or any land bank, intermediate credit bank, bank 
for cooperatives or any lending, mortgage, insurance, 
credit or savings and loan corporation or association au¬ 
thorized or acting under the laws of the United States, 
with intent to defraud any such institution or any other 
company, body politic or corporate, or any individual, or 
to deceive any officer, auditor, examiner or agent of any 
such institution or of department or agency of the United 
States, makes any false entry in any book, report or 
statement of or to any such institution, or without being 
duly authorized, draws any order or bill of ex- 

1291 change, makes any acceptance, or issues, puts forth 
or assigns any note, debenture, bond or other obli¬ 
gation, or draft, bill of exchange, mortgage, judgment, or 
decree, or with intent to defraud the United States or 
any agency thereof, or any corporation, institution, or 
association referred to in this section, participates or 
shares in or receives directly or indirectly any money, 
profit, property, or benefits through any transaction, loan, 
commission, contract, or any other act of any such cor¬ 
poration, institution, or association” shall be guilty of a 
violation of this section of the statute. 
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I have read to you the law relating to conspiracy under 
which the first count of this indictment is returned. You 
will recall that the law states as follows: 

“If two or more persons conspire either to commit 
1 any offense against the United States, or to defraud the 
United States, or any agency thereof in any manner or 
for any purpose, and one or more of such persons do 
any act to effect the object of the conspiracy,” the crime 
of conspiracy shall be or will be committed. 

What, then, is conspiracy? A conspiracy is a combi¬ 
nation by two or more persons to accomplish a criminal 
purpose by concerted action, that is, to commit a 
1292 crime by concerted action. In other words, a con¬ 
spiracy is a partnership in crime. A conspiracy is 
created by an agreement to commit a crime. 

It is not necessary, however, to show that the persons 
charged with the conspiracy met together and entered 
into a formal agreement. It is sufficient to show that 
they tacitly came to a mutual understanding to accom¬ 
plish an unlawful purpose. 

Such an understanding need not be shown directly. 
Ordinarily a conspiracy is characterized by secrecy. The 
agreement may be inferred from circumstances such as 
the conduct of the parties and acts done by the accused 
persons. Such an agreement may be inferred from the 
fact that two or more persons are acting together in an 
endeavor to accomplish the unlawful purpose. 

Conspiracy to commit a crime is an offense separate 
and distinct from the crime itself. In order to justify 
a conviction on a charge of conspiracy, two elements must 
be established. 

“First, that a conspiracy was created in the manner 
which I have described; and 

“Second, that one or more of the conspirators did some 
act to effect the object of the conspiracy, that is, that 
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one or more of the conspirators took some step in the 
direction of accomplishing the aim of the conspir- 

1293 acy.” 

Such an act is known as an overt act. The overt 
act need not be a criminal act in itself. It may be an 
innocent act, standing by itself, but if it has a tendency 
to accomplish the purpose of the conspiracy, it is suf¬ 
ficient as an overt act. 

It is not necessary, in order to convict a defendant on 
a charge of conspiracy, that each have been a member 
of the conspiracy from the beginning. Different persons 
may become members of the conspiracy at different times. 
They may perform different parts in the conspiracy. 
They need not be aware of all of the ramifications of the 
conspiracy. 

If any defendant knew of the conspiracy and purposely 
took some part, large or small, in carrying it into effect 
he becomes part and parcel of that conspiracy and may 
be found guilty of conspiracy. The fact that he may not 
have been in the conspiracy at its inception or that he 
may have taken a minor part or that he may not have 
known all of the conspirators is immaterial, as is the 
fact that he may have become a party to it at some later 
stage of its progress. 

It has been said that a conspiracy may be established 
by circumstantial evidence or by deduction from facts. 
The common design is the essence of the crime and this 
may be made to appear when the party steadily pursued 
the same object, whether acting separately or to- 

1294 gether, by common or different means, but ever 
leading to the same unlawful result. 

If the parties acted together to accomplish something 
unlawful, a conspiracy is shown even though individual 
conspirators may have done acts in furtherance of the 
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common unlawful design apart from and unknown to the 
others. 

Of course, under the conspiracy count of the indictment, 
your verdict must be the same as to both defendants. In 
other words, you cannot find one party or one defendant 
guilty of the conspiracy and the other not guilty. In 
this regard your verdict in so far as the conspiracy count, 
may be either guilty or not guilty, but it must be the 
same as to both defendants. 

The Court has used, in reading the law to you from 
the statute, four or five words which I want to define. 
The Court has used the word “ embezzlement.” 

Embezzlement is the fraudulent appropriation to one’s 
own use or benefit of property or money entrusted to him 
by another, which act is committed by a clerk, agent, 
trustee, public officer or other person acting in a fiduciary 
capacity. 

The word “abstract” means to take, to withdraw. 

The vrord “purloin” means to steal, to commit a larceny 
or a theft. 

“Misapplication” is the improper, illegal, wrong- 
1296 ful or corrupt use or application of funds or prop¬ 
erty. 

The word “willful” as used in these statutes and in the 
indictment means “intentional.” A willful act is one done 
intentionally, knowingly and purposely. 

The jury is instructed that the law, in the first instance, 
presumes the defendants to be not guilty of the offenses 
with which they stand charged. This presumption of 
innocence means that it is a presumption of law that 
the defendants did not commit the crimes charged in the 
indictment; and this presumption should continue and 
prevail in the minds of the jury in such a way as to 
cause you to find the defendants not guilty unless, from 
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all of the evidence in this case, the jury are convinced 
beyond a reasonable doubt that the defendants did the 
thing or things charged in the indictment. 

To say this to you another way: The law is that each 
defendant is presumed to be innocent and the burden of 
proof is on the Government to prove each defendant 
guilty beyond a reasonable doubt. Unless the Govern¬ 
ment sustains this burden and proves beyond a reason¬ 
able doubt that each defendant has committed every ele¬ 
ment of the offense charged then you, the jury, must find 
the defendants not guilty. 

To state this in a slightly different way: The jury is 
instructed that the burden of proof is upon the prosecu¬ 
tion to establish the guilt of the accused beyond a 
1296 reasonable doubt and that burden continues from 
the beginning to the end of the trial and applies to 
every element necessary to constitute the crime or crimes. 

At the request of counsel, the Court states this premise 
of the law to you in an additional way: 

“The Court instructs the jury, as a matter of law, that 
in the first instance the defendant, Arthur C. Ward, is 
presumed to be not guilty of the offenses with which he 
stands charged. This presumption of innocence means 
that it is a presumption of law that the defendant did not 
commit the crimes charged in the indictment; and this 
presumption should continue and prevail in the minds of 
the jury in such a way as to cause you to find the defend¬ 
ant, Arthur C. Ward, not guilty lyiless, from all of the 
evidence in this case, you are convinced beyond a reason¬ 
able doubt that said Arthur C. Ward did commit the said 
offenses; and unless you are so convinced from all the 
evidence, then you are instructed that you must acquit 
the defendant, Arthur C. Ward.” 

Of course, this charge in its substance, applies also to 
the defendant Robinson. 
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As I said to you a moment ago, the burden of proof 
is upon the Government to prove each defendant guilty 
beyond a reasonable doubt but not beyond all doubt 

1297 whatsoever. In other words, the Government must 
prove each defendant guilty to a moral certainty 

and not to an absolute certainty. 

As its name implies, a reasonable doubt is a doubt 
based on reason. That is, a doubt for which you can 
give a reason to yourselves; not a doubt based on preju¬ 
dice, on conjecture, on speculation or on sympathy. 

I think I can explain to you the meaning of the phrase 
“reasonable doubt” in very simple everyday language. 

Proof beyond a reasonable doubt simply means this: 
If, after a fair and impartial consideration of all of the 
evidence in the case you can say to yourselves that you 
are not satisfied of the defendants ’ guilt, then you have 
a reasonable doubt but if, after a fair and impartial com¬ 
parison and consideration of all of the evidence in the 
case you can truthfully say to yourselves that you have 
an abiding conviction of the defendants’ guilt, such as 
you would be willing to act upon in the more important 
and weighty matters in the course of your own daily 
lives, then you have no reasonable doubt. In other words, 
proof beyond a reasonable doubt simply means that the 
proof must be such as will result in an abiding convic¬ 
tion of the defendants’ guilt on your part and in your 
minds such as you would be willing to act upon in the 
more important and weighty matters relating to your 
own daily affairs. ' 

To state this premise of the law in another man¬ 
ner: 

1298 “The jury is instructed that a reasonable doubt 
means such a doubt as will leave the juror’s mind, 

after a candid and impartial investigation of all the 
evidence, so undecided that he is unable to say that he 
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has an abiding conviction of the defendants guilt; or 
such a doubt as, in the graver and more important trans¬ 
actions of life, would cause a reasonable and prudent man 
to hesitate and pause. 

“If the evidence fails to come up to this standard and 
is such as to warrant such a doubt and if you have such 
a reasonable doubt, the law says that the defendant shall 
have the benefit thereof and, in such case, the verdict shall 
be not guilty.” 

Counsel has suggested another way of defining reason¬ 
able doubt to you. 

“The Court instructs the jury, as a matter of law, that 
a reasonable doubt means such a doubt as will leave the 
juror’s mind, after a candid and impartial investigation 
of all the evidence, so undecided that he is unable to say 
that he has an abiding conviction of the defendant’s guilt; 
or such a doubt as, in the graver and more important 
transactions of life, would cause a reasonable and prudent 
man to hesitate and pause. If you can reconcile the evi¬ 
dence with any reasonable hypothesis consistent 
1299 with the innocence of the defendant Ward, or 
Robinson, you should do so; and, in that case, your 
verdict would be not guilty. The law gives to the de¬ 
fendant the benefit of any reasonable doubt and, if the 
evidence is such as to warrant such a doubt, you are 
instructed that the verdict as to the defendants should 
be not guilty. 

“You are instructed that if you can reconcile the evi¬ 
dence with any reasonable hypothesis consistent with the 
innocence of the defendants, you should do so and, in that 
case, your verdict should be not guilty.” 

In determining whether the Government has established 
the charge against these defendants, you must consider 
and weigh the testimony of all of the witnesses who have 
appeared before you. You are the sole judges of the 
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credibility of the witnesses. In other words, you must 
determine what witnesses to believe and to what extent 
to believe them. 

In determining whether to credit the testimony of any 
witness and in deciding how much weight you will give 
to his testimony, you may consider the demeanor of the 
witness on the witness stand; his manner of testifying; 
whether the witness impresses you as having an accurate 
memory and recollection; wiiether the witness impresses 
you as a truth-telling individual and whether the witness 
has any interest in the outcome of the case. 

1300 All of these factors you may consider, as well as 
any other matters that appear important to you in 
reaching vour decision as to whether the witness is telling 
the truth or telling a falsehood. 

If you find that any witness willfully testified falsely 
as to any material fact concerning which that witness 
could not possibly be mistaken, you are then at liberty 
to disregard the entire testimony of that witness or any 
part of the testimony of that witness. 

To state this matter in another way: 

“The jury is instructed that you are the sole judges 
of the credibility of the witnesses who have appeared 
before you; and you should accord to individual witnesses, 
and the testimony given by them, that degree of credit 
and effect winch, in your honest judgment, you think 
they ought to have; taking into consideration, in so far 
as you are able so to do from the manner and appearance 
of the witness upon the stand, wrhether it be frankly and 
honestly given; the apparent intelligence or lack of intelli¬ 
gence of the witness; his opportunity and ability to ob¬ 
serve the facts that transpired within his presence, and 
his capacity to remember what, at prior times, he has 
observed and his ability to express accurately and com- 
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municate to you, through the medium of words, 

1301 that which passed within his observation; also what, 
if any, interest a witness has in the outcome of 

the case and whether, on that account, he has colored, 
in any way, the facts related in his testimony and again, 
whether or not there be manifested by any particular wit¬ 
ness any bias, prejudice or feeling for or against; and, 
if so, whether that colored his testimony, one way or the 
other.” 

You are further instructed that the law makes each 
of these defendants a competent witness in his own case 
yet you have the right to take into consideration the de¬ 
fendant’s situation, his interest in the result of your 
verdict and all of the circumstances which surround each 
defendant and to give to his testimony only such weight 
as, in your judgment, it is fairly entitled to receive. 

The defendant Ward, in the course of the trial, ad¬ 
mitted a conviction some years ago for petit larceny. 
This fact has been brought out during the trial of this 
case. 

The District of Columbia Code provides that no person 
shall be incompetent to testify, in either civil or criminal 
proceedings, by reason of his having been convicted of 
crime but such fact may be given in evidence to affect 
his credit as a witness. 

The historic reason for such a provision in the Code 
is that, several hundred years ago under the corn- 

1302 mon law of England, it was provided that once a 
person was convicted of crime he was never com¬ 
petent to be a witness again. This provision of the com¬ 
mon law has been eliminated in most states and jurisdic¬ 
tions by a statute similar to ours in the District of Co¬ 
lumbia. 

The real meaning of this section of the Code and the 
reason that the Court charges you upon this point is that 
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you must not consider any evidence of the defendant 
Ward’s prior criminal record as being evidence that he 
committed the offenses charged in this case. You may 
consider this conviction on the charge of petit larceny as 
a matter in determining how much credit you will give 
to the defendant Ward as a witness. 

You should not consider this prior conviction as being 
evidence that he committed any of the offenses charged 
in the present case. In other words, the prior conviction 
may be considered by you only in so far as it relates to 
this defendant’s credibility as a witness in the present 
proceeding. 

In this case, evidence has been introduced by the de¬ 
fendants for the purpose of establishing the fact that 
they have a reputation for good character in this com¬ 
munity. This evidence of good character should be con¬ 
sidered in connection with the other evidence in the case. 

You have been told that you must find that the 
1303 defendants are guilty of the crime charged beyond 
a reasonable doubt. It is possible that this evi¬ 
dence of good character alone would create a reasonable 
doubt in your minds, in so far as the defendants’ guilt 
is concerned even though, without the evidence of good 
character, the other evidence in the case might convince 
you that the defendant is guilty. 

To state this matter in another way: 

“The Court instructs the jury, as a matter of law, 
that in criminal cases the circumstances may be such 
that an established reputation for good character, if it 
is relevant to the issue, would alone create a reasonable 
doubt, although without it the other evidence would be 
convincing. Evidence of good character in behalf of a 
defendant should be duly weighed by the jury as a fact 
in his favor.” 
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The relationship of these two defendants to each other 
is known in the law as that of accomplices. An accom¬ 
plice is anyone who knowingly and voluntarily cooperates 
with, aids, assists, advises or encourages another in the 
commission of a crime. 

The jury is instructed that the testimony of an ac¬ 
complice ought to be received with suspicion and with 
the greatest care and caution. 

The jury is instructed, with reference to Count 1 of 
the indictment, that a conspiracy is a combination 
1304 of two or more persons by concerted action to ac¬ 
complish a criminal or unlawful purpose or some 
purpose not in itself criminal or unlawful by criminal 
or unlawful means. 

“The jury is instructed that no evidence of an act or 
declaration of an alleged conspirator shall be binding 
upon or considered against the other alleged conspirator 
unless and until, independent and without the aid of such 
evidence, a conspiracy as alleged in the indictment and 
of which both defendants were members, has been proved 
to have been in existence at the time of each act or dec¬ 
laration and no alleged conspirator is held criminally re¬ 
sponsible as such for any act of another alleged conspira¬ 
tor when the only substantial evidence propounded to indi¬ 
cate an agreement between them is evidence of the acts 
and declarations of the latter.” 

This charge, ladies and gentlemen, or this portion of 
the charge relates to the instructions which the Court 
has issued to you from time to time about the statements 
of the defendant Ward and the defendant Robinson made 
to the officers of the Federal Security Agency and the 
Federal Bureau of Investigation on and after January 
22, 1952. 

You will recall that the defendant Ward, from time to 
time, was alleged by the Government to have made certain 
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statements. Defendant Robinson was alleged to 

1305 have made certain statements. 

Yon must consider the statements of Mr. Ward on 
and after January 22,1952, as being binding only upon the 
defendant Ward and as being evidence only against him. 
The statements of Robinson, under the same circum¬ 
stances, may be considered by you only as evidence 
against the defendant Robinson. Of course, the testimony 
of the witnesses from the witness stand may be con¬ 
sidered by you in so far as all aspects of the case are 
concerned. 

“The jury is instructed that mere association at place 
of employment is not sufficient per se to prove that the 
defendant was a conspirator. 

“The jury is instructed that neither the defendant Rob¬ 
inson nor the defendant Ward are charged with incom¬ 
petency or inefficiency in connection with the performance 
of their functions as officers of the Credit Union but 
rather with specific charges of crime. The mere fact 
that either may not have functioned in his position in 
a manner that intelligence might suggest is not proof of 
guilt as to the charges laid against each defendant.” 

4 ‘The jury is instructed, as I have told you, that you 
are the exclusive judges of the facts and of the effect 
and value of the evidence, but you must determine the 
facts from the evidence produced here in court 

1306 If any evidence was admitted and afterward was 
ordered by the Court to be stricken out, you must 

disregard entirely the matter thus stricken and if any 
counsel intimated by any of his questions that certain sug¬ 
gested facts were, or were not, true, you must disregard 
any such intimation, and must not draw any inference 
from it. As to any statement made by counsel in vour 
presence concerning the facts in this case, you must not 
regard such a statement as evidence; provided, however, 
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that when counsel for both sides, have stipulated to any 
fact, as has been done in some instances in this case, you 
are to regard such as evidence proved in this case. 

“The jury is instructed that at times throughout the 
trial the Court has been called upon to pass on the 
question whether certain offered evidence might prop¬ 
erly be admitted. You are not to be concerned with the 
reasons for such rulings and you are not to draw any 
inferences from them. Whether offered evidence is ad¬ 
missible is purely a question of law. In admitting evi¬ 
dence to which an objection is made, the Court does not 
determine what weight should be given such evidence; nor 
does it pass on the credibility of the witness. As to any 
offer of evidence that has been rejected by the Court 
you, of course, must not consider the same; as to 
1307 any question to which an objection was sustained, 
you must not conjecture as to what the answer 
might have been or as to the reason for the objection. 

“The jury is instructed, in reference to Count 1 of 
the indictment, that if they determine the facts to be 
that certain things in the way of false entries, misappli¬ 
cations or conversions were done by the defendant Ward 
or anybody else, the same would not support a conviction 
of the conspiracy charged if the fact of said false entries, 
misapplications or conversions were not known to the 
defendant Robinson to be such. 

“The jury is instructed that to establish criminal con¬ 
spiracy, corrupt motive or intent must be shown and there 
must be an evil design or wrongful purpose in which each 
of the defendants were participating in the manner alleged 
in the indictment. No other basis of activity by the 
defendants in this case will support a conviction under 
Count 1 of the indictment. 

“The jury is instructed, with reference to Count 1 of 
the indictment, that mere knowledge, acquiescence or ap- 
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proval of an act, without cooperation or agreement to 
cooperate, is not enough to constitute one a party to a 
conspiracy. 

“The jury is instructed that in the case of the 

1308 crimes with which the defendant Robinson is 
charged it is necessary that, in addition to the in¬ 
tended act or acts which characterize the offense, the act 
or acts must be accompanied by a specific or particular 
intent without ’which such a crime may not be com¬ 
mitted. 

“Thus, in the crime charged in Count 1, conspiracy, a 
necessary element in that charge as far as the defendant 
Robinson is concerned, is that the things done, if done, 
namely, conspiring with the defendant Ward to do the 
things charged in said count were done knowingly and 
willfully and unless such specific intent so exists the crime 
is not committed. The same applies to the other counts 
in winch the defendant Robinson is charged, and, of 
course, this instruction also applies to the defendant 
Ward. 

“The Court instructs the jury that the burden is on 
the prosecution to prove by credible evidence, to the 
satisfaction of the jury beyond all reasonable doubt, that 
the defendant, Arthur C. Ward, is guilty, as charged in 
the indictment, of a conspiracy to embezzle, abstract, pur¬ 
loin and willfully misapply moneys, funds, credits, securi¬ 
ties and other things of value belonging to the Firemen’s 
Credit Union; and knowingly and willfully to conceal and 
cover up material facts and to make false, fictitious and 
fraudulent statements and representations in mat- 

1309 ters within the jurisdiction of said Firemen’s Credit 
Union and with intent to defraud the said Fire¬ 
men’s Credit Union and with intent to deceive the of¬ 
ficers, auditors, examiners and agents of the Bureau of 
Federal Credit Unions of the Federal Security Agency; 
to make false entries in books, reports and statements of 
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said Credit Union; and if the evidence fails thus to 
satisfy the jury of the guilt of any one of the defendants, 
it is the duty of the jury to acquit each or both of the 
defendants as to whom there is such a failure of proof. 

“The jury is not at liberty to adopt unreasonable the¬ 
ories or suppositions in considering the evidence in order 
to justify a verdict of conviction as to any defendant; 
but if any reasonable view of the evidence is, or can be 
adopted, which admits of a reasonable conclusion that 
the defendant, Arthur C. Ward, is not guilty as charged 
in the indictment, or which raises and sustains a reason¬ 
able doubt of said guilt, it is the duty of the jury to 
adopt such view of the evidence, and acquit him to whom 
that conclusion applies. 

“The Court instructs the jury, as a matter of law, that 
an extra-judicial statement of an alleged co-conspirator 
is not admissible in evidence, and should not be con¬ 
sidered by you as evidence where it is not made 
1310 in furtherance of the alleged conspiracy charged, 
but made in furtherance of an alleged implied but 
uncharged conspiracy aimed at preventing detection and 
punishment. 

“Therefore, you are instructed that you are to disregard 
any statements made by the defendant Robinson to the 
agents of the Government in so far as they may affect 
the defendant Ward, since such statements as made by 
Robinson were not made ‘in furtherance’ of the alleged 
conspiracy, but, on the contrary, had the effect of termi¬ 
nating any alleged conspiracy if one did, in fact, ever 
exist.” 

It is, I repeat, the duty of the Court to make known 
to you the law of the case. It is your duty, as jurors, 
to take the law as I have outlined it to you. I repeat 
that you are the sole and exclusive judges of the facts. 
You are admonished not to permit your judgment or your 
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reason or your intelligence to be swayed by prejudice, by 
bias or by ill will. You are not to be influenced by your 
feelings, by your emotions or by your sympathies. 

Your verdict is to be reached in accordance with the 
solemn oath you took that you would "well and truly try 
this case and a true verdict render in accordance with 
the evidence and in accordance with the law as given 
you by the Court. 

You must consider this matter deliberately and 
1311 carefully in the light of the instructions on the law 
which I have given to you. In reaching your con¬ 
clusion, you must use the same common sense, the same 
approach, the same intelligence which you would employ 
in determining an important matter wdiich you have to 
decide in the course of your own affairs. 

It is necessary, of course, that all twelve of you agree 
upon your verdict. 

I repeat that there are 12 counts in the indictment. 
You must make a separate finding as to each count of 
the indictment. It is not necessary, of course, to make 
specific findings upon the various overt acts that are set 
forth under the first count of the indictment. In other 
words, on Count 1, the conspiracy count, your verdict 
will be either guilty or not guilty. You will then pass 
to Count 2, Count 3, and so on. I repeat it is necessary 
that all twelve of you agree upon your verdict. 

* • • • 

1317 The Court has sent into the jury room all of the 
exhibits in the case which have been admitted in 
evidence with the exception of some two or three which 
were tendered and admitted this morning into evidence 
and which will be sent to the jury room immediately. 

The jury may retire. 
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1318 MR. COLLINS: May we approach the bench 
before you do that, Your Honor? 

THE COURT: You may. 

(Thereupon counsel approached the bench and the fol¬ 
lowing proceedings were had out of the hearing of the 
jury:) 

MR. COLLINS: Your Honor, I had no knowledge, 
of course, that Your Honor was going to do what you 
have done. I desire, on behalf of the defendant Robinson, 
to object to that because these exhibits, many of them, 
are so full and contain so many matters that were not 
discussed in this case so, No. 1, they not only might 
prejudice the jury but they might well confuse the jury 
and I submit that I don’t think it is proper to let those 
exhibits go to the jury in bulk. 

I think if there is any individual situation that develops 
and that fact is made known to Your Honor later, then 
I think Your Honor should determine whether a particu¬ 
lar exhibit should be permitted to go to the jury. 

THE COURT: Your views are on the record, Mr. 
Collins. 

MR. DAVIS: I concur in that, if the Court please. I 
feel, as Mr. Collins just suggested concerning any one of 
these 86 exhibits, the jury might request some. 

THE COURT: As a realistic matter, how is the jury 
going to identify the exhibit? 

1319 MR. DAVIS: They could call for a ledger sheet. 

THE COURT: Very well, your views are on the 

record. 

• • • • 
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STATEMENT OF QUESTIONS PRESENTED 

In the opinion of the appellee, the questions are: 

1. It is not settled that where in one count a continuing 
conspiracy is charged to commit several crimes there is 
no duplicity? 

2. Was there prejudicial joinder where the (1) identity 
of counts applying to a co-defendant was preserved by cau¬ 
tionary instructions; (2) where only one such count in¬ 
volved a felony and it had relation to the charges against 
appellant as part of a common scheme or plan; (3) the 
separate misdemeanor counts involved two accounts which 
appellant also had manipulated; (4) and where the offenses 
were of the “same . . . character” as those involving ap¬ 
pellant? 

3. Was there abuse of discretion in denying severance 
where both defendants had made statements against inter¬ 
est, the appellant attempting to put the blame on the co¬ 
defendant, and where the co-defendant later testified at the 
trial to the substance of his statement ? 

4. Did the court abuse its discretion in sending exhibits 
to the jury where (1) a general objection was made only 
after the court had told the jury it was sending the exhibits; 
(2) during the trial the co-defendant had expressed a de¬ 
sire that the exhibits be turned over? 
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COUNTERSTATEMENT OF THE CASE 

Appellant and a co-defendant named Ward, who has not 
appealed, were jointly indicted and convicted (App. 28 A). 
The first count (App. 2 A) charged appellant with, as a 
credit union officer, conspiring 1 with Ward from 1949 to 
1952 to embezzle and misapply funds 2 , as well as fradu- 
lently to conceal material facts and to make false state¬ 
ments and entries. 3 Three substantive counts charged ap- 

118 JJ. S. C. $ 371 (1948). 

2 18 IT. S. C. $ 657 (Supp. 1952). 

3 IS U. S. C. $ 1001 (1948) ; 18 U. S. C. $ 1006 (Supp. 1952). 
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pellant with drawing an unauthorized check 4 (count nine); 
embezzling $417.40 5 (count eleven) and making a false de¬ 
posit entry on a ledger card 6 (count twelve). 

As appellant claims the indictment resulted in harmful 
misjoinder (Br. 8), the counts will be more extensively 
described later (p. 13 supra). He was sentenced concur¬ 
rently on counts one and nine (one to three years); and 
concurrently on counts eleven and twelve (one to three 
years) (App. 27 A, 27 B). The sentence aggregated a term 
of two to six years as the sentence on count twelve was 
made consecutive to that imposed on count one. 

The Uniformed Firemen’s Credit Union of the District 
of Columbia (known as the Uniformed Firemen’s Federal 
Credit Union since 1949 when it began operating under a 
federal charter) shall be referred to as the credit union. 

From its organization in 1933 until January, 1952, ap¬ 
pellant Nathan C. Robinson, a District fireman, was presi¬ 
dent of the credit union (R. 186, 757). Though an officer, in 
his additional capacity as assistant treasurer he was the 
largest salaried employee (R. 586, 832). He dictated the 
policy of the board of directors (R. 1036). 

Arthur C. Ward, co-defendant, was treasurer since 1945 
(R. 1109). However, the examiners found appellant to be 
the principal financial officer (R. 586). Ward was only per¬ 
mitted to post member ledger cards until July, 1949 (R. 
498, 499). 

In January of 1949 the board of directors met in appel¬ 
lant’s home with Harold B. Wright for the purpose of ob¬ 
taining a federal charter (R. 483). Mr. Wright was the as¬ 
sistant regional representative of the Bureau of Federal 
Credit Unions (Federal Security Agency) (R. 435). His 
duties included supervision of examiners, of whom Mr. 
John T. P. Davis, principal credit union examiner in the 
District of Columbia, was one (R. 435, 391). 

At the meeting Mr. Wright emphasized the Bureau would 

* 18 TJ. S. C. $ 1006 (Sapp. 1952). 

5 18 T7.S.C. $ 657 (Sapp. 1952). 

® 18 TJ. S. C. $1001 (1948). 
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not accept the credit union if at the time of the conversion 
it was insolvent 7 (R. 439). The credit union was insolvent 
although appellant concealed this from the board (R. 496, 
497, 177, 178). 

The federal charter was dated March 16,1949 (Gov’t. Ex. 
1, R. 6). 8 

On November 15, 1949, the credit union began active op¬ 
eration under the Bureau of Federal Credit Unions (R. 
398). Between March and November Examiner Davis had 
telephoned appellant monthly to check progress toward 
transfer of the union’s assets and liabilities (R. 405). 

Just prior to conversion, on October 31, 1949, an entry 
was made in the credit union’s books reducing members’ 
shares (deposits) by almost twelve thousand dollars (Gov’t. 
Ex. 33 E, p. 52, R. 1276). The entry was wholly arbitrary 
and false (R. 495, 496). The sum was used to increase in¬ 
come from interest, ($1,587.05) and to reduJce expense, 
($6,711.07) and to reduce a personal loans account, $3,470- 
.98). The effect of the entry was not only to conceal in¬ 
solvency but permitted the showinig of a profit for 1949 (R. 
496, 497, 513). 

In view of appellant’s contention that the evidence 
against him was insufficient (Br. 17) it is necessary to de¬ 
scribe in some detail the method of operation of the credit 
union to illustrate his participation in the many manipula¬ 
tions ultimately discovered. Among examples occurring 
both before and after conversation to federal operation are 
the following three which will be dealt with in more detail 
later: (1) in March, 1949, a two-thousand dollar deposit of 
a firemen named Koenig was in part embezzled by appellant 
and in part misapplied to reduce expense 9 (p. 5, infra ); 

7 Ward testified that the national bank examiners, who, under the Comp¬ 
troller of the Currency, supervised District of Columbia as distinguished from 
federal credit unions (26 D. C. Code $ 506 (1051)), had required in 1948 that 
no further dividends be declared (E. 1113). This perhaps induced the desire 
for a change of charter. 

8 A tabulation of exhibits is found in appellant’s appendix at page 11 A. 

9 The same adjustment entry in the journal which reflected the misapplica¬ 
tion of Mr. Koenig’s deposit to insurance expense also, on March 31, 1949, 
contained an unidentified item of $17,078.65 (E. 582; Gov’t. Ex. 33 E, p. 34, 
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in February, 1951 a substantial deposit by a retired fire¬ 
men named Stine was embezzled by the appellant and sub¬ 
sequent deposits were misapplied by the appellant to the 
account of another firemen named Fanning (and Mr. Stine’s 
account bad been falsely posted by appellant with a deposit 
Mr. Stine had not made) (p. 7, infra ); in March 1951, ap¬ 
pellant misapplied to shares a three-thousand dollar loan 
to the credit union by Captain Harbin (p. 9, infra). 

The controlling record or primary receipt of the credit 
union was the passbook of the individual member. It was 
divided into two parts, one side being for deposits (denomi¬ 
nated shares) and the other for loans. Deposits, with¬ 
drawals, borrower’s payments and other entries would be 
recorded by date and bore the initials of the person trans¬ 
acting the business (R. 443). 

The credit union employee would fill out what was termed 
a collection sheet, containing the member’s name; the 
amount applied to shares; payments on loan principal; and 
the total amount of cash involved (R. 444). The collection 
sheet bore the initials of the person receiving payments and 
also the initials of the person posting from it (R. 444, 894). 
In accordance with an admonition of the Bureau in April, 
1951, a cash voucher occasionally supports collection sheets 
after that date (R. 1160; Gov’t. Ex. 72, R. 525). 

When firemen transacted their business at the credit 
union office, the collection sheet would be made up by either 
appellant or Ward, who were in attendance when off engine 
house duty (R. 447). 


E. 1276). Traced into the general ledger, it was discovered that the entire 
reserve for bad loans (called the guaranty fund) was done away with at 
that time (R. 582). The entry in charging part of this snm against a reserve, 
purported to show certain loans were charged off (E. 582). These loans were 
not identified in the records, and, in November, 1949, appellant wrote a list 
(Gov’t. Ex. 82, E. 1276) when Examiner Davis had sought information as to 
the four loans involved (R. 1246). The ledger cards of these borrowers 
showed the entry to be false in that one loan had been previously written off 
in 1942 and another in 1948 (R. 583, 903 et seq., 1246). (A substantial part 
of the seventeen thousand dollars went to individual profits (E. 582)). 
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Each day the collection sheet would be totalled (E. 444). 
A summary adding machine tape would be prepared of the 
collection sheets reflecting the total receipts and breaking 
them down into shares, loans, interests, fines, and fees (E. 
448, 449; Gov’t. Ex. 43, E. 724). 

The Bureau required that money collected each day be 
deposited in the bank in a manner providing identification 
with entries in the daily cash journal (E. 448, 449). As a 
result, a duplicate deposit slip would be stapled to its sup¬ 
porting collection sheets and summary tape (E. 449, Gov*t. 
Ex. 43, E. 724). 

Individual ledger cards were posted from the collection 
sheets; the daily cash journal was posted from the summary 
tape. At the end of the month the journal was closed and 
its totals posted to the general ledger (E. 444). 

Until July, 1949, Ward was permitted only to post to 
ledger cards of members, the journal and other records 
being entirely handled by the appellant (E. 498,499). After 
January, 1950, ledger cards were posted by machine, but 
whether appellant or Ward posted could be determined by 
the collection sheet (E. 1202). 

Mr. Koenig, a fireman, testified that in early March, 1949, 
appellant approached him and told him that the two-thou¬ 
sand dollar limit on deposits had been raised (E. 8). As a 
result the witness deposited two thousand dollars on March 
14,1949, Mr. Eobinson handling the deposit personally. The 
entry in Mr. Eobinson’s passbook was initialed by appel¬ 
lant (E. 9; Gov’t. Ex. 2, E. 10). 

The collection sheet (part of Gov’t. Ex. 46, E. 548), in 
appellant’s handwriting, misapplies Mr. Koenig’s two thou¬ 
sand dollars as follows: “ ‘Deferred charges—$1,548.64, 
book No. 1, N. C. Eobinson, shares—$200; book No. 517, 
A. C. Ward, shares—$250.64’ ” (E. 529). The journal en¬ 
try reflecting this misapplication and embezzlement, dated 
March 14, 1949, is in the handwriting of appellant (E. 530, 
533; Gov’t. Ex. 12, E. 719). The two hundred dollars was 
entered on appellant’s ledger card (Gov’t. Ex. 14, E. 550) 
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under date of March 28,1949, by Ward (R. 532, 529). Appel¬ 
lant Robinson would have overdrawn in March had this 
deposit not been made (R. 532, 533). 10 

Appellant, in an “adjustment” entry in the journal, 
dated March 31, 1949, lists the $1,548.64 item from Mr. 
Koenig’s two thousand dollars, as a reduction of insurance 
expense 11 (R. 582, 766; Gov’t. Ex. 33 E. p. 34, R. 1276). 

The two thousand dollar deficit in Mr. Koenig’s account 
was made up by two additional misapplications. Mr. Koe- 

10 At the trial Robinson explained the misapplication of two hundred dollars 
of Mr. Koenig’s money to his account as follows: Although the journal 
entry reflecting the misapplication was dated March 14, 1949, the date of 
the transaction, and was admittedly made by him, yet he blamed it on Ward, 
claiming to have discovered this manipulation at the end of March, 1949 (R. 
824, 830; Gov’t. Ex. 33E, R. 1276). Though he admitted making out the 
collection sheet, dated March 10, 1949, from which his own ledger card was 
posted with the two hundred dollars, yet he stated Ward later in the month 
admitted allocating the money to Robinson, purportedly telling Robinson he 
had done so “because I wanted to put some of it to mine” (R. 763; Gov’t. 
Ex. 46, R. 548). He could not explain why the deposit slip, made out by 
him the day he received the money, did not add up to an even two thousand 
dollars nor how the money could have been received by the bank on March 
14 as the bank stamp showed, in the light of his previous explanation (R. 
837). Robinson claimed to have corrected the situation by a credit union 
check, not signed by Ward, for $200, dated March 31, 1949 (R. 767; Def. 
(Robinson) Ex. 3, R. 1276). But this check was merely cashed for accom¬ 
modation, not affecting the records of the credit union in any way (R. 1255). 
The collection sheet, tape and deposit slip of March 31, 1949, admittedly 
made out by Robinson, show no individual item in the amount of $200 (R. 
866; Gov’t. Ex. 39, R. 722). Robinson claimed this fact was brought home 
to him the following year by Ward and, on the advice of Examiner Davis, he 
adjusted the matter by a personal check, to cash, for $200, dated February 
20, 1951 (R. 770, 771). (Mr. Davis denied this (R. 1245).) The collection 
sheet for February 20, 1951 (Gov’t. Ex. 42, R. 724), the items thereon ad¬ 
mittedly receipted for by appellant, lists no two hundred dollar transaction 
(R. 961, 962). That this was another accommodation cashing is further in¬ 
dicated by bank indicia on the back of the check showing it was cashed that 
day (R. 1045-1046). 

11 This item was the subject of two journal entries, March 14, 1949, and 
March 31, 1949, admittedly made by appellant (R. 764-766; Gov’t. Ex. 33 E, 
R. 1276). The first listed the $1,548.64 as deferred charges (R. 256) and 
the second, as noted above, listed it as a reduction of insurance expense. At 
the trial Robinson claimed to have consulted Examiner Davis prior to making 
each of these entries and that he had received permission and a promise by 
Examiner Davis to reflect this amount back to shares at conversion (R. 764- 
766). Examiner Davis denied this (R. 1243). 
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nig made no deposits after March, 1949, and his passbook 
showed none (R. 21; Gov’t. Ex. 2, R. 10). However, a col¬ 
lection sheet dated November 21, 1949, (part of Gov’t. Ex. 
46, R. 548) lists a share deposit of Mr. Koenig in the amount 
of $1,960 (R. 535). The supporting deposit slip listed a 
check in the same amount (R. 534-535). 

This check actually was from an insurance company in 
payment of a loan defaulted by a fireman named Fletcher 
(R. 535). In proof of this claim the credit union had sent 
a duplicate of Mr. Fletcher’s ledger card to the insurance 
company, which bore a stamp indicating payment on No¬ 
vember 16, 1949 (R. 535). This asset was withheld from 
the credit union examiner as the file ledger card of Mr. 
Fletcher (Gov’t. Ex. 54, R. 549) shows this balance out¬ 
standing as of November 15,1949, and it was not closed out 
at any time later (R. 535). Ward testified he handled this 
item upon Robinson’s instructions (R. 1153). 

The remaining deficit in Mr. Koenig’s ledger card was 
made up by an entry November 22, 1949 of $121, without a 
corresponding deposit in the bank, so an additional loss of 
this amount was sustained (R. 539). 

In February of 1951, appellant embezzled $417.40 from 
a retired fireman named Stine (Count 12, App. 8 A). Mr. 
Stine dealt exclusively with appellant who, after this initial 
embezzlement, systematically misapplied subsequent de¬ 
posits made by Mr. Stine that year (R. 28 et seq., 40) A de¬ 
positor since 1934, Mr. Stine had never made a withdrawal 
(R. 29, 42). 

Mr. Stine personally turned over to Mr. Robinson at the 
credit union office four deposits during 1951 all of which 
appellant receipted for in Mr. Stine’s passbook (R. 31, 38, 
39, 517; Gov’t. Ex. 4, R. 74). 

None of the four deposits appear in Mr. Stine’s ledger 
card (Gov’t. Ex. 9, R. 525). No entries were made on the 
collection sheets and deposit sheets crediting Mr. Stine’s 
account with the deposits. The dates and amounts of de¬ 
posits, together with the deposit slips and collection sheets 
in which they should have appeared, are: (1) February 16, 
1951—$417.40 (Gov’t. Ex. 42, R. 724); (2) August 30—$500 





8 


(Gov’t. Ex. 73, R. 525); (3) November 29—$400 (Gov’t 
Ex. 72, R. 525); (4) November 30—$100 (R. 886). 

The first deposit given appellant by Mr. Stine ($417.40, 
Feb. 16,1951) simply disappeared. It was not included in 
the collection sheet covering the business of that day (Gov’t. 
Ex. 42, R. 724). Ward produced five department records 
showing that on February 16, 1951, he worked from eight 
A. M. to six P. M. at an engine house a considerable dis¬ 
tance away; the following day he was on twenty-four hour 
duty 12 (R. 1042, 1043). 

The second deposit, $500 on August 30,1952, was entered 
on the collection sheet (Gov’t. Ex. 73, R. 525) by appellant 
as a deposit of another fireman, Captain M. J. Fanning (R. 
519). All other entries on the collection sheet were in 
Ward’s handwriting except the false credit to Fanning 
which was admittedly written by appellant (R. 891). 

The third deposit of Mr. Stine (Nov. 29,1951), four hun¬ 
dred dollars, was similarly misapplied. Part of it ($342- 
.35) was credited to Mr. Fanning on the collection sheet by 
Mr. Ward, but the supporting voucher was written by ap¬ 
pellant, (R. 522; Gov’t. Ex. 72, R. 525). Appellant’s ini¬ 
tials appear in places in the collection sheet indicating that 
he received the sum and posted it to Mr. Fanning’s ledger 
card (R. 894). Captain Fanning’s ledger card was never 
found, the examiners making up one for him after the final 
audit (R. 880; Gov’t. Ex. 53, R. 526.) 

Captain Fanning testified he had made only two dollar 
deposits during the period in question and his passbook did 
not contain the two deposits involving Mr. Stine’s funds 
(R. Gov’t. Ex. 50, R. 526). ' 

In addition to the four deposits of Mr. Stine’s which 
were embezzled and misapplied, he was given credit for one 

12 Robinson ’s explanation of the missing deposit indicates deliberate equivo¬ 
cation. in casting the blame on Ward. It was elicited by appellant that at 
the time of the final audit he had told Mr. Wright that when he got the 
money he immediately turned it over to Ward who was in the office at the 
time (B. 636). He testified on direct examination to this effect (B. 772). 
However, when Ward’s lack of opportunity was brought home to him on 
cross-examination he admitted he was ‘‘unable to state” who was present 
(B. 963). 
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which he never made. Mr. Stine’s ledger card (Gov’t. Ex. 
9, R. 525) contains a deposit, dated March 28,1951, of $275, 
not contained in his passbook (Gov’t. Ex. 4, R. 74); Mr. 
Stine testified he did not make this deposit (R. 47). This 
false deposit appears on a collection sheet (Gov’t. Ex. 43, 
R. 724) in appellant’s handwriting and bearing his initials 
(R. 639, 778). It was posted on Mr. Stine’s ledger card 
by appellant (R. 778). 

As a further means of bringing depositors’ accounts into 
false balance, a loan of three thousand dollars to the credit 
union in March, 1951, was misapplied by crediting it to 
shares. 

Early in March, 1951, appellant telephoned Captain 
Maurice Harbin of the Fire Department to solicit a loan to 
the credit union (R. 219). On March twelfth Captain Har¬ 
bin turned over three thousand dollars in cash to appellant, 
receiving a note of the credit union (R. 213, 560, 686; Gov’t. 
Ex. 51, R. 692). 

The office collection sheet for March 12, 1951, initialed 
by appellant and in his handwriting shows no such receipt 
and no such loan. (R. 560, 561; Gov’t. Ex. 43, R. 724). The 
deposit slip and adding machine tape (Gov’t Ex. 43, R. 724) 
dated March 12, contain appellant’s handwriting (R. 699). 
The summary tape shows $3,000 added in a pencil to a prev¬ 
ious machine total of shares of $928.28. The $3,000 is car¬ 
ried into the journal on March twelfth as a credit to shares 
(R. 696; Gov’t. Ex. 12, R. 719). The journal entry was 
made by Robinson (R. 800,801). 

Captain Harbin testified Ward was not present when he 
handed the money to appellant on March twelfth (R. 691). 
Ward introduced fire department records showing his tour 
of engine house duty on March 12,1951, and the following 
day, was from eight A. M. to six P. M. 18 (R. 1041-1042). 

There was no support in the records for the three thou¬ 
sand dollar entry to shares; it was not credited to any par¬ 
ticular member or members’ accounts (R. 572). The evi¬ 
ls However, Bobxnson claimed Ward bad inserted the numeral “3” (B. 
802 ). 



dence of the Harbin loan was revealed to the examiners by 
Ward on January 22,1952 (R. 700). Robinson had handled 
prior loans to the credit union which had been properly 
recorded. A sheet written by Robinson at the end of March, 
1951, for use in preparing a statistical report to the Fed¬ 
eral Bureau of Credit Unions, contains no mention of this 
obligation (R. 562). It was not entered in Captain Harbin’s 
ledger card (Gov’t. Ex. 15, R. 719) nor his passbook (R. 
696, 214). 

During the period of the above manipulations two illegal 
dividends, amounting in excess of eleven thousand dollars, 
were recorded in the members ’ passbooks but in none of the 
other books of the credit union (R. 480, 680). They were 
entered in 1950 and 1951 for the years 1949 14 and 1950 (R. 
466, 680). Posting of these dividends, as Mr. Stine’s pass¬ 
book indicates, was participated in by appellant (Gov’t. Ex. 
4, R. 74). Dividends entered February 1, 1950, and Febru¬ 
ary 1, 1951, by appellant in the passbook are not on Mr. 
Stine’s ledger card (Gov’t. Ex. 9, R. 525). 

Many of the manipulations from 1949 to 1952 would have 
been sooner discovered had there been an audit in which 
ledger cards were compared with passbooks. The third 
examination, conducted by the Bureau of Federal Credit 
Unions in January, 1952, was the first detailed audit (R. 
460, 404). 

The books had first been examined in November, 1949, 
for the period March 16 to November 15,1949, the date of 
conversion. The details were embodied in a report for the 
file of the Bureau and for the guidance of the credit union 
(R. 594-598; Gov’t Ex. 67, R. 604). The second covered 
the period December 16,1949, to April 30,1951, (Gov’t. Ex. 
75, R. 577). 

It was probable that at the time of conversion, November 
15,1949, members’ ledger cards had not been compared with 
passbooks for some years. In any event no record had 
been kept of accounts verified (R. 663). 

14 On cross-examination appellant admitted he knew the credit union had 
lost money in 1949 bnt claimed it had made money the last month and a half 
and Examiner Davis had approved the dividend (B. 936). 
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At the outset in 1949 the Bureau had required that the 
supervising or auditing committee of the credit union 
should verify members’ accounts in the near future and 
keep a record of passbooks checked (R. 663). 

In April, 1951, the Bureau had criticized the procedure 
of verification, as passbooks were submitted by collectors 
not depositors (R. 682). (When the audit started on Janu¬ 
ary 16, 1952, a box of passbooks was seen in the office; it 
subsequently disappeared (R. 466).) 

Mr. Wright and Examiner Davis came to the credit union 
office in January 16, 1952 (R. 499). The examiners ran a 
trial balance as of January 16,1952. The individual ledger 
cards of members were added and this total agreed with the 
shares and loans shown in the general ledger (R. 454). 

When Mr. Wright and Mr. Davis returned on Monday, 
January twenty-first, they checked the books against adding 
machine tapes they had preserved from the previous ex¬ 
amination in April, 1951. A comparison revealed borrow¬ 
ers cards in the file, the loans long antedating the previous 
examination and which had not been included in the delin¬ 
quent loan list presented the previous April (R. 455). 

A similar comparison of the ledger cards showed Mr. 
Stine’s as well as another ledger card missing. Mr. Wright 
asked appellant and Ward what had happened and Mr. 
Robinson replied they must have been withdrawn (R. 456- 
457).. As neither defendant could produce a ledger card 
or cancelled check, the examiners closed the records and 
took over operation of the credit union (R. 457). 

The board of directors had called a meeting for the after¬ 
noon of Monday January twenty-first. That evening, Mr. 
Stine testified, appellant telephoned him and told him that 
if anybody inquired for his passbook to say he “didn’t even 
belong to the Credit Union.” 15 (R. 34, 35, 41, 42). Also on 
Monday evening appellant phoned Mr. Wright to say that 
Ward had just left him and was coming in the next day to 
tell what had happened. Thereupon Mr. Wright asked ap¬ 
is At the trial appellant admitted he had made the phone call but that the 
admonition not to relinquish his passbook or admit membership had been 
made by Ward who was standing near the telephone (B. 807, 808). 
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pellant if he would also be there, and Robinson said yes (R. 
450). 

On the morning of Tuesday, June twenty-second Ward 
came to the credit union office and was interrogated by Mr. 
Wright and Examiner Davis (R. 459 et seq.). That after¬ 
noon appellant was similarly questioned after Ward had 
left (R. 470, 810). There were subsequent interviews on 
other days, but at these Robinson’s attorney was present 
(R. 813, 814). The Federal Bureau of Investigation came 
into the case on the following day, Wednesday, January 23, 
1952 (R. 334). 

On the morning of Tuesday, January 22, Ward had told 
the examiners that about two weeks previously Robinson 
had given him a box of old records to take home (R. 462, 
470). (At the trial and before Ward had stated that Rob¬ 
inson had told him to burn them (R. 36, 1126).) Ward’s 
testimony in this particular was corroborated by the cir¬ 
cumstance that when the box was turned over by him the 
next day it contained the missing ledger card of Mr. Stine 
(R. 336, Gov’t. Ex. 9, R. 525). As detailed above (p. 9) 
this card had been falsely posted by appellant. 

It will be remembered (p. 3 supra) that on October 31, 
1949, an unsupported change in the books had written off 
shares amounting to almost twelve thousand dollars. On 
the afternoon of January 22, appellant gave the first ex¬ 
planation of that entry. 

Appellant stated to Mr. Wright and Examiner Davis that 
just prior to the conversion of the assets in November, 1949, 
Ward had come to him with a sheet from a yellow pad which 
listed certain accounts of depositors, and had told him they 
could be used to conceal the financial condition of the credit 
union and make it acceptable to the Bureau. Robinson said 
that Ward had the list of share ledger cards pulled from 
the files prior to transfer of the assets to the Bureau in 1949 
(R. 477, 478, 542, 543, 670, 671, 1247, 1249). 

It is significant that up until then the existence of this list 
had not been known (R. 477, 543). The yellow sheet itself 
(Gov’t. Ex. 8, R. 545) was found the next day (January 23) 
in the box returned by Ward (R. 335). The exhibit lists 
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nineteen firemen and beside each name the amount to be 
arbitrarily deducted, totalling $11,769.10. This is the exact 
sum debited shares in the journal on October 31, 1949 (R. 
235, Gov’t. Ex. 33 E, R. 1276). 

The body was in the handwriting of Ward but notations 
at the bottom were Robinson’s (E. 242,1117,1118). 

As noted previously (p. 9, swpra) in March, 1951, ap¬ 
pellant had misapplied to shares a three-thousand dollar 
loan to the credit union by Captain Harbin. Ward had re¬ 
vealed the existence of this loan to the examiners the morn¬ 
ing of Tuesday January twenty-second, (R. 469, 561, 562). 

Questioned about this that afternoon, appellant told the 
examiners of a conversation with Ward at the time of the 
transaction in which he had told Ward “ ‘ that Mr. Harbin’s 
loan ... should just about equal the shortages.’ ” (R. 479, 
480, 702.) 

In the background of Robinson’s participation and domi¬ 
nation of even the mechanical operation of the credit union, 
his admission concerning the Harbin loan in 1951 and the 
manipulation of shares in October, 1949, amounted to a con¬ 
fession, even if not so intended. That he soon realized this 
is evidenced by the fact that a short time later, accompanied 
by an attorney (not counsel on appeal), he claimed his 
“memory” had been “incorrect” when he had made the 
latter admission (R. 543). 

The embezzlements and misapplications above outlined 
reflected themselves in many false statements and entries 
from 1949 to 1952. Of these the first count (conspiracy) 
singled out six as overt acts of appellant (App. 3 A): (1) the 
failure of appellant to credit Mr. Koenig’s account with 
the two thousand dollars deposited March 14, 1949 (de¬ 
scribed supra at page 5); (2) the false rewriting of the 
ledger cards of nineteen firemen just prior to the change 
over to federal status in November, 1949; 18 (3) the result- 

19 To bring ledger cards of members into agreement with the general 
ledger after the false adjustment entry of October 31, 1949 debited the 
shares’ account for almost twelve thousand dollars, accounts of nineteen fire¬ 
men “were rewritten to conceal all balances in excess of $2000” (R. 484, 
485). A list of the accounts so manipulated (Gov’t Ex. 8, R. 545) was die- 
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ing false adjustment entry in the journal October 31,1949, 
debiting the share’s account for the total amount ($11,769- 
.10) involved in the false rewriting of nineteen depositor’s 
ledger cards set forth just above 17 (p. 3, supra ); (4) ap¬ 
pellant’s instruction to Ward in early January 1952 to burn 
records of the credit union (p. 12, supra ); (5) a false entry 
in the financial report for 1951 grossly understating the 
share’s account of depositors; 18 (6) appellant’s telephone 


covered in January, 1952 (see p. 12, supra). The ledger cards were con¬ 
tinued as records of the credit union by the Bureau of Credit Unions in 
November, 1949 (B. 585). A comparison showed that in each of these nine¬ 
teen instances the passbook of a member compared with the gross amount 
listed on Government Exhibit 8 (R. 494-495). For example, Mr. Mahaney’s 
ledger card (Gov’t Ex. 11, R. 718) bore the stamp of the Bureau’s examiner 
showing it had been presented to him on November 15, 1949. The balance 
as of that date shows $2000, whereas Government Exhibit 8 and Mr. Mahaney’s 
passbook (Gov’t Ex. 6, R. 74) show the true and larger balance (R. 487). 
Mr. Stine’s account had been similarly falsified by reducing it $2600 (R. 
488; compare Gov’t Ex. 9, R. 525 (ledger card) with Gov’t Ex. 4, R. 74 
(passbook) and Gov’t Ex. 8, R. 545). By January, 1952, instead of reducing 
ledger cards they were in some instances removed completely from the files 
(R. 456, 457). Mr. Stine’s card was one such (R. 488). As of this latter 
date his passbook showed a balance of $10,000 (R. 489). The entries pre¬ 
viously described were carried in the books of the federal credit union as 
false totals monthly and annually (R. 585). 

17 The resulting gross understatement of shares outstanding, (as well as 
other false totals derived from embezzlements and manipulation of loans, 
expenses and dividends), reflected itself in a series of statistical reports, alter¬ 
nately signed by appellant and Ward, covering periods between 1949 and 1951 
(R. 606-608). 

is See n. 16, supra and Government Exhibit 47, R. 726. The Harbin loan 
of $3000, misapplied to shares, (p. 9, supra) also resulted in falsification 
of share totals in statistical reports from March through December, 1951 (R. 
573). The financial report for the year ending December 31, 1951 was 
signed by Ward (R. 1178) but appellant’s participation in its preparation is 
illustrated by an additional manipulation of shares and loans on that date 
(R. 574-576). An adjustment entry in the journal (Gov’t. Ex. 12, R. 719) 
in appellant’8 handwriting purported to show a reduction of shares in the 
accounts of certain borrowers and an application of the amounts to their 
delinquent loans (R. 575). A list supporting this entry (Gov’t. Ex. 74, B. 
577) had been made out by Ward (R. 574). The original total, in Ward’s 
handwriting, was supported by an examination of the accounts (R. 576). But 
it was increased and falsified in the handwriting of Robinson (R. 576). Only 
a few such working papers were available on the audit in January, 1952 (R. 
576). The previous April the Bureau had required the discontinuance of 
adjustment entries without supporting detail in the journal (R. 578). As 
has been shown throughout, the use of unsupported adjustment entries was 
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call to Mr. Stine on January 21, 1952 requesting him to 
deny membership and not to surrender his passbook (page 
1, supra). 

Count nine charged the appellant with having, as an of¬ 
ficer of the credit union, drawn an unauthorized check in 
the amount of $89.76. 19 

In count eleven, appellant was charged with embezzling 
$417.40 from Mr. Stine on February 16, 1951 (page 7, 
supra). Count twelve charged him with making, on March 
28,1951, the false entry of $275 in the account of Mr. Stine, 
reflecting a deposit never made (page 9, supra.) 

All counts in which appellant was charged, either jointly 
with Ward or separately, were felony counts. The only 
other felony count (eight) charged Ward alone 20 but it bore 
intimate relationship, with appellants criminal activities. 
Ward was chargd with having fasely entered on the ledger 

an effective means employed by appellant to manipulate the records. An 
instance not heretofore mentioned was an entry of March 22, 1949 in the 
appellant’s handwriting, transferring shares to personal loans in the amount 
of $4,783.58, for which no support could be found in the records. (R. 579; 
Gov’t Ex. 33 E, R. 1276). 

i# Appellant had been also Secretary-Treasurer of the Firemen’s Group 
Insurance Club (R. 116). The club had printing done in February, 1950, and 
a bill was rendered the appellant (R. 124; Gov’t Ex. 48, R. 123). He paid 
this by a credit union check dated April 27, 1950 for $89.76 (Gov’t Ex. 40, 
R. 723). The stub did not indicate this was a loan, although a space was 
provided for notations of loans (R. 848, 849). Appellant, in the journal 
entry April 27, 1950, first listed it as an expense, then crossed this out and 
entered it in the loans column (R. 850; Gov’t Ex. 12, R. 719). It was not 
entered on appellant’s ledger card as a loan (R. 848). In early 1952, appel¬ 
lant admitted making up a list of expenses personally incurred by him for 
the insurance club (R. 854; Gov’t Ex. 48, R. 123). This list included the 
Sheiry Press bill and appellant got credit for it from the insurance dub, 
after having submitted the bill itself as a proof of his claim to reimburse¬ 
ment (R. 121, 122, 854, 855). 

20 The other counts charging Ward separately involved two firemen, William 
F. Mahaney (R. 70 et seq.; count ten, App. 7A) and Frank EL Mathias (R. 
50 et seq.; counts 2 to 7, App. 5 A). In his additional capacity as collector 
for his engine house (R. 52) Ward has been charged with embezzling pay¬ 
ments of these men in such small amounts as to constitute misdemeanors. 
18 TJ. S. C. §657 (Supp. 1952). Mr. Mahaney’s account had also been the 
subject of a joint manipulation by appellant and Ward (R. 487; overt act 
two, count one), and also Mr. Mathias’, to the extent that his passbook 
(Gov’t Ex. 5, R. 53) was credited with illegal dividends on February 1, 1950 
and 1951 and not his ledger card (Gov’t Ex. 10, R. 718 (See p. 10, supra). 
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card of Mr. Koenig a deposit of $1,960 on November 21, 
1949. It will be recalled that this false entry was based on 
the misapplication of an insurance payment in settlement 
of a delinquent account. This false entry covered up an 
embezzlement and misapplication of a two-thousand dollar 
deposit of Mr. Koenig’s the previous March, the mechanics 
of which were almost entirely the appellant’s (p. 5, sv/pra). 

This is reflected in count one, overt act one of the indict¬ 
ment, relating to appellant alone. In addition to this re¬ 
ciprocal relationship between count eight and overt act one 
of count one, the defendants were joined, in overt act two, 
in another falsification in this account. 

The shortages revealed in the audit in January, 1952, re¬ 
sulted in a claim to the bonding company of $34,961.95 (R. 
592). This was a net figure; for example, it did not include 
that portion of the illegal dividends which were recaptured 
(R. 680). 


STATUTES INVOLVED 

18 TJ. S. C. § 371 (1948): 

If two or more persons conspire either to commit any 
offense against the United States, or to defraud the 
United States, or any agency thereof in any manner or 
for any purpose, and one or more of such persons do 
any act to effect the object of the conspiracy, each shall 
be fined not more than $10,000 or imprisoned not more 
than five years, or both . . . 

18 U. S. C. § 657 (Supp. 1952): 

Whoever, being an officer, agent or employee of . . . 
any ... credit or savings and loan corporation or asso¬ 
ciation authorized or acting under the laws of the 
United States . . . embezzles, abstracts, purloins or 
wilfully misapplies any moneys . . . belonging to such 
institution ... or otherwise intrusted to its care, shall 
be fined not more than $5,000 or imprisoned not more 
than five years, or both; but if the amount or value 
embezzled, abstracted, purloined or misapplied does not 
exceed $100, he shall be fined not more than $1,000 or 
imprisoned not more than one year, or both. 
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18 U. S. C. § 1001 (1948): 

Whoever in any matter within the jurisdiction of any 
department or agency of the United States knowingly 
and wilfully falsifies, conceals or covers up by any 
trick, scheme or device a material fact, or makes any 
false, fictitious or fraudulent statements or representa¬ 
tions, or makes or uses any false writing or document 
knowing the same to contain any false, fictitious or 
fraudulent statement or entry, shall be find not more 
than $10,000 or imprisoned not more than five years, 
or both. 

18 U. S. C. § 1006 (Supp. 1952): 

Whoever, being an officer agent or employee of . . . 
any... credit or savings and loan corporation or asso¬ 
ciation authorized or acting under the laws of the 
United States, with intent to defraud any such instit% 
tion ... or to deceive any officer, auditor, examiner or 
agent of any such institution or of any department or 
agency of the United States, makes any false entry in 
any book, report or statement of or to any such insti¬ 
tution, or without being duly authorized, draws any... 
bill of exchange ... shall be fined not more than $10,000 
or imprisoned not more than five years, or both. 

SUMMARY OF ARGUMENT 

I 

The first count was not duplicitous. 

“The allegation in a single count of a conspiracy to com¬ 
mit several crimes is not duplicitous, for ‘The conspiracy 
is the crime, and that is one, however diverse its objects’ ”. 

Further, the statutes herein were cognate. 

n 

There was no prejudicial joinder of defendants and hence 
no abuse of discretion in denying severance. The co-de¬ 
fendant was separately charged in but one felony count, 
which was part of a common scheme, involving prior crim¬ 
inal activities of the appellant. 

Misdemeanor counts charging the co-defendant alone in¬ 
volved the accounts of two firemen which had been the sub- 
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ject of other manipulations in which appellant participated. 
The court saw to it that the identity of these counts was 
preserved. So expedition in trial was achieved without the 
occurrence of prejudice. 

The separate charges comply with the rule in that they 
are of the “same . . . character” as those n amin g the ap¬ 
pellant. 

That a co-defendant has made statements against inter¬ 
est is not ground for a severance, especially where (1) there 
have been cautionary instructions; (2) the co-defendant has 
testified to the substance of the statements. This rule ap¬ 
plies a fortiori where, as here, appellant also made state¬ 
ments against interest in an attempt to cast blame on the 
co-defendant. 

The question of “post-conspiratorial” statements is not 
involved as the statements were not introduced against 
appellant. 

m 

Evidence against appellant was strong as the counter¬ 
statement demonstrates. 


IV 

Whether to send exhibits to the jury is purely a discre¬ 
tionary matter whether an objection is made or not. 

The objection here was general and not made until after 
the court had told the jury the exhibits were in their room. 
During the trial the co-defendant expressed a desire that 
the exhibits “be turned over to the jury.” 

ARGUMENT 

I 

(a) The First Count Is Not Duplicitous 

As appellant indicates (Br. 8 et seq), his claim of duplic¬ 
ity in his motion to dismiss 21 below was directed solely to 
the conspiracy charge (count one). He argues that the 
count charges a “multiplicity of conspiracies” (Br. 9). 


2i Fed. R. Qani. P., 12 (b) (2). 


The sole support for this argument made is that the 
count charges a conspiracy “to violate three different sec¬ 
tions of the United States Code ,, (Br. 8). 

It is clear from a cursory view of two of the statutes, 
Sections 1001 and 1006, Title 18 (U. S. C.), that they in¬ 
volve but a single conspiracy. Section 1001 “prescribes 
an over-all penalty for falsification, no matter what other 
penalties the statutes ... in which the falsification occurs 
may dictate.’’ United States v. Heine, 149 F.2d. 485 (C. A. 
2d 1945), cert, denied 325 U. S. 885 (1945). Section 1006 
covers the same subject matter with particular reference 
to officers, agents and employees of federal credit unions. 

Therefore, Sections 1001 and 1006 are practically iden¬ 
tical statutes in their application to the crime of conspiracy. 
It is further clear that Sections 1006 and 657, if distinct 
offenses, are of the same general character. They both reg¬ 
ulate a particular class, including officers and employees of 
federal credit unions. Section 657 penalizes, among other 
things, embezzlement and willful misapplication of credit 
union funds, which at once create the necessity and provide 
the motivation for the falsification prescribed by Section 
1006. 

“An indictment is not duplicitous because it alleges a 
conspiracy to commit two or more distinct offenses of the 
same general character.” Stewart v. United States, 131 
F.2d. 624 (C. A. 5th 1942), cert, denied 318 U. S. 779 (1943). 

“The allegation in a single count of a conspiracy to com¬ 
mit several crimes is not duplicitous, for 1 The conspiracy 
is the crime, and that is one, however diverse its objects 
... A conspiracy... neither violates nor ‘arises under’ the 
statute whose violation is its object.” Broverman v. United 
States, 317 U. S. 49, 54 (1942); Frohwerk v. United States, 
249 U. S. 204 (1919). 

The only authority cited by appellant is Kotteakos v. 
United States, 328 U. S. 750 (1946). That case is inop¬ 
posite because it does not deal with appellant’s statutory 
argument, which is the sole basis of his claim of duplicity. 

The Kotteakos case did not involve duplicity at all as 
only one conspiracy was charged. The case involved a 
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variance in that concededly eight conspiracies were proved. 
This multiplicity of agreements involved thirty-two defend¬ 
ants, the groups having no connection with each other ex¬ 
cept through one broker whom individuals, strangers to 
each other in many instances, used to handle fraudulent 
loan applications. 

The Court held the variance to constitute a violation of 
substantial rights. In doing so it recognized that Berger v. 
United States, 295 U. S. 78 (1935) had ruled a variance not 
fatal where one conspiracy was charged and two were 
proved. 

The Court stated that “the sheer difference in numbers, 
both of defendants and of conspiracies proven, distinguishes 
the situation.” Id. at 766. As a guidance for the future, 
the Court invited use of the decision as one extreme of a 
variable standard of substantial right, the other limit being 
approached in the Berger case. Id. at 774. The misappli¬ 
cation of the Kotteakos rule has since required that it in 
turn be distinguished on particular facts. Blumenthal v. 
United States, 332 U. S. 539 (1947). 

The Kotteakos case stated that the offense of conspiracy 
is “perhaps not greatly different from others’’ when, as 
here, “the scheme charged is tight and the number involved 
small.” Id. at 776. 

There was no duplicity. No variance is claimed. Had 
there been a variance, under the Berger and Kotteakos 
cases, it would not have involved a substantial right. It 
is further to be noted that the judgment, in this frame of 
reference, is in any event supported by the concurrent sen¬ 
tence imposed on count nine (p. 2, supra). Kirmison v. 
United States, 81 U. S. App. D. C. 312,158 F.2d. 403 (C. A. 
D. C. 1946), cert, denied 330 U. S. 834 (1947). 

(b) No Abuse of Discretion in Denying Severance 

( 1 ) 

No Prejudicial Joinder of Defendants 

Appellant notes that another basis for his motion to dis¬ 
miss as well as his motion for severance was the “sug¬ 
gested misjoinder of defendants” (Br. 8, 9). It will be 
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considered only in connection with the latter motion as 
prejudicial joinder is not ground for dismissal Fed. R. 
Crim. P., 8 (a); United States v. Northeast Texas Chapter, 
181 F.2d. 30 (C. A. 5th 1950). 

In the argument as to joinder, the eight counts involving 
Ward alone are counted but the six overt acts in count one, 
all involving appellant, are not enumerated (App. 2A). 

As noted in the counterstatement, there was but one 
felony count, count eight, charging Ward alone. This 
count bore intimate relationship with overt act one, count 
one, involving appellant. A comparison of the two por¬ 
tions of the indictment, in the background of the evidence 
adduced, indicates that the false entry charged against 
Ward in count eight concealed a prior embezzlement of ap¬ 
pellant (p. 15, supra). 

The other counts against Ward were misdemeanors, in¬ 
volving small sums taken from two firemen named Mahaney 
and Mathias. Mr. Mahaney’s account had been the subject 
of two joint manipulations by appellant and Ward and Mr. 
Mathias’ of at least one (p. 15, n. 20). 

The misdemeanors committed by Ward were “of the 
same character” as the felonies involving appellant, being 
brought under the same penal statute. Fed. R. Crim. P., 
8 (a); Morris v. United States , 12 F.2d 727 (C. A. 9th 1926). 
As such, they could be joined under the disjunctive provi¬ 
sion noted above. 

The jury was rigidly instructed at the time of Mr. 
Mahaney’s and Mathias’ testimony as to that portion of it 
which applied solely to Ward (B. 56, 69, 78). So no abuse 
of discretion is shown on this record. 

» ( 2 ) 

No Prejudice From Admissions of Co-Defendant 

An additional basis for severance reserved by appellant 
(Br. 11,13 et seq.) was that the co-defendant signed a state¬ 
ment containing admissions against interest (Gov’t. Ex. 
56, App. 14 A) and made two others, which he refused to 
sign, the latter of which incidentally containing a partial 
confession (Gov’t Exs. 57, 58; App. 16 A, 17 A) (Br. 14). 
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Ward testified at the trial to the incidents in the state¬ 
ments, concerning Robinson (R. 1099 et seq.; Connterstate- 
ment, supra). If his testimony bore hard on Robinson, it 
was corroborated in significant particulars. For example, 
the box of records Ward stated Robinson gave him to de¬ 
stroy contained the ledger card of Mr. Stine. Stine was a 
fireman from whom appellant alone had embezzled a large 
sum (count eleven), to whom he had disclosed his con¬ 
sciousness of guilt by requesting him to withhold records 
from the credit union examiners (count one, overt act six), 
and whose ledger card, entirely posted by appellant, con¬ 
tained a false deposit entry (Count twelve) (Counter- 
statement). 

In view of Ward’s testimony covering the same subject 
matter, and the cautionary instructions concededly given at 
the time the exhibits were offered and which were repeated 
in the general charge 22 (Br. 14), no prejudice resulted to 
the defendant. Wheeler v. United States, 82 U. S. App. 
D. C. 363, 165 F.2d. 225 (C. A. D. C. 1947), cert, denied 333 
U. S. 829 (1948). Even where one defendant confessed, 

22 In view of these timely cautionary instructions, and in the light of the 
fact the statements were not offered against appellant, no issue of “post- 
conspiratorial statements” arises (appellant's Argument II, Br. 13 et seq.). 
So the supporting citations of appellant are not in point: Krulewich v. 
United States, 336 U. S. 440 (1949) (statement of one defendant, long after 
conspiracy ended, introduced in separate trial of other conspirator); Smith 
v. United States, 67 App. D. C. 251, 91 F.2d. 556 (C. A. D. C. 1937) (hearsay 
statements of some of thirty-two defendants with reference to a murder com¬ 
mitted by one of their number and not related to conspiracy), Anderson v. 
United States, 318 U. S. 350 (1943) (use of confessions inadmissible because 
of delayed preliminary hearing); Collenger v. United States, 50 F.2d. 345 
(C. A. 7th 1931) (statement after conspiracy ended used against other con¬ 
spirators), Holt v. United States, 94 F.2d. 90 (C. A. 10th 1937) (death-bed 
confession of one conspirator not in furtherance of conspiracy); Gambino v. 
United States, 108 F.2d. 140 (C. A. 3d 1939) (confession of one conspirator, 
not on trial, read into evidence); United States v. Bosenblum, 176 F.2cL 321 
(C. A. 7th 1949) (individual opinions deal with conspiracy; substantive counts 
conviction upheld); Mora v. United States, 190 F.2d 749 (C. A. 5th 1951) 
(confession of one conspirator admitted against another); Robinson v. United 
States, 57 App. D. C. 143, 18 F.2d 185 (C. A. D. C. 1927) (character of de¬ 
fendant put in issue by government); Crawford v. United States, 59 App. 
D. C. 356, 41 F.2d. 979 (C. A. D. C. 1930) (prejudicial evidence not relating 
to crime charged); Boyer v. United States, 76 U. S. App. D. C. 397, 132 F.2cL 
12 (C. A.D. C. 1942) (improper evidence of other offenses on issue of intent). 
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implicating the other, and the other did not confess, it has 
been held that “ ‘The mere fact that admissions have been 
made by one which are not evidence as against the other is 
not a conclusive ground for ordering the parties to be tried 
separately. ’ ” Lucas v. United States , 70 App. D. C. 92, 
104 F.2d 225 (C. A. D. C. 1939). 

The Lucas case applies with greater force as Robinson 
also had made admissions in an attempt to blame Ward 
(p. 12, supra; R. 478). Continuing this effort at the trial, 
appellant deliberately equivocated on a vital issue (p. 8, 
n. 12 supra). 

In the Lucas case, the Court stated “ ‘The general rule 
is that persons jointly indicted should he tried together. 9 ” 
Id. at 93. Substituting the name of defendants, the follow¬ 
ing comment of the Court eminently applies: “If the gov¬ 
ernment had been compelled to try each separately . . . 
(Robinson) . . . would have put the blame on . . . (Ward) 
and ... (Ward) ... on ... (Robinson) ... and the probable 
result would have been an acquittal of both. In these cir¬ 
cumstances it was within the sound discretion of the trial 
court whether to grant separate trials.” Id. at 93. 

n 

Both District of Columbia and Federal Credit Unions Are 

Federally Supervised 

Appellant urges (Argument IV, Br. 15) that the Court 
“erred in the admission of evidence with reference to ac¬ 
tivities before the credit union became federalized.” 

The indictment charges a continuing conspiracy from 
“about March 1,1949” to 1942. It will be recalled that the 
credit union was federally chartered March 16, 1949 and 
transfer of the assets and liabilities took place November 
15,1949. 

Appellant claims there could he no conspiracy to violate 
the sections of the United States Code enumerated in count 
one prior to November 15,1949” because the Federal Gov¬ 
ernment had no supervisory or otherwise responsibility un¬ 
til they accepted the Union” (Br. 16). 
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The United States Government does have supervisory 
responsibility over District of Columbia credit unions. 
Supervision is vested in the Comptroller of the Currency. 
26 D. C. Code § 506,101,102 (1951). Section 506 explicitly 
refers to possible violations of “any law or regulations of 
the District of Columbia or of the United States.” 

The evidence of which appellant complains concerned 
falsifications occurring after the acquiring of a federal 
charter. That initial permission to operate under it as well 
as continued preservation of that right depended on con¬ 
tinuous concealment of the institution’s insolvency, did not 
affect the singleness of the conspiracy. (Argument X, p. 
19, supra). 

m 

Evidence Was Strong 

Appellant’s fifth argument (Br. 17) is that the evidence 
against him was weak. 

In answering, it will he recalled that: (1) in March, 1949, 
appellant embezzled part of a $2000 deposit of a fireman 
named Koenig, misapplying the larger portion to conceal 
the financial condition of the credit union; (2) in Novem¬ 
ber, 1949, the ledger cards of nineteen firemen including 
Mr. Stine, were rewritten, and their deposits reduced al¬ 
most $12,000; (3) in February, 1951, appellant embezzled 
$417.40 from a retired fireman, Mr. Stine (count eleven), 
and in subsequent months misapplied other deposits to 
another fireman’s account and on one occasion falsely 
credited Mr. Stine with a deposit he never made (count 
twelve); (4) in March, 1951, appellant misapplied to shares 
a three-thousand dollar loan by Captain Harbin. 

It was conceded that only two persons, appellant and the 
co-defendant, made entries in the books and for part of the 
period in the indictment, Ward’s participation in the 
mechanics was restricted by appellant. Appellant corrob¬ 
orated, in the main, 25 the testimony concerning his hand¬ 
writing. 


23 See p. 9, n. 13 supra. 
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Further, appellant, for the most part, admitted the 
testimony of his victims. An exception was the phone call 
made by appellant to Mr. Stine during the audit. Appel¬ 
lant stated Stine had heard Ward, standing beside him, 
request Stine to deny his membership and not to surrender 
his passbook. 

Evidence of appellant’s design to conceal insolvency of 
the credit union and to embezzle may be derived from the 
events above summarized. The key entries, those which 
determined the false postings, as well as many of the sub¬ 
ordinate book entries themselves, were admittedly made by 
appellant in the Koenig, Stine and Harbin transactions. 

Appellant attempted to blame Ward and Examiner Davis 
to explain these various incriminating details. In an at¬ 
tempt to place the onus of the Stine embezzlement on Ward, 
he was forced to change his testimony on the stand when 
confronted by evidence of Ward’s lack of opportunity. In 
this important particular he had from the beginning falsely 
tried to involve Ward. 

Where utter inconsistencies were brought home to him, 
he relied, as in his explanation of the Koenig entries, on 
mistake. 

Besides his admissions, and evidence of consciousness of 
guilt emerging from his attempt to implicate Ward, Ward’s 
testimony that appellant procured destruction of records 
was corroborated. Harris v. United States, 83 IJ. S. App. 
D. C. 348, 169 F.2d 887 (C. A. D. C. 1948), cert, denied 335 
U. S. 872 (1948). Other missing records, such as the Fan¬ 
ning ledger card, falsely credited with Mr. Stine’s deposits, 
may circumstantially be laid to his door. 

Thus the evidence was strong and the explanation weak. 
There was direct testimony, cogent and undisputed docu¬ 
mentary proof of his performing the acts charged, as well 
as other evidence of design, opportunity, and consciousness 
of guilt. 
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IV 

No Abuse of Discretion in Sending Exhibits to Jury 

At the close of the court’s charge (R. 1317) the court 
told the jury it had sent to the jury room “all of the ex¬ 
hibits . . . with the exception of some two or three which 
were tendered and admitted this morning into evidence 
and which will be sent to the jury room immediately.” 

It was only at this juncture, after the jury had been told 
it could have the exhibits, that objection was made by ap¬ 
pellant (R. 1318). Although counsel for Ward joined, he 
had in the course of the trial indicated his desire that the 
exhibits “be turned over to the jury” (R. 286). 

Some citations of appellant are inapposite as they deal 
with improper communications with a court stenographer, 24 
the taking of prejudicial affidavits, not exhibits, into the 
jury room, 25 the sending without notice of supplemental 
written instructions. 20 

Others support the proposition that a trial court has dis¬ 
cretion in sending exhibits into the jury room, and an objec¬ 
tion, especially one of a general nature, is unavailing. 
Buckner v. United States, 81 U. S. App. D. C. 38, 154 F.2d 
317 (C. A. D. C. 1946); SilJcworth v. United States, 10 F.2d 
711 (C. A. 2d 1926), cert, denied 271 U. S. 664 (1936). 

In the Buckner case appellant claimed to have made ob¬ 
jection below although appellee could not find it in the rec¬ 
ord. Brief for Appellee, p. 5, Buckner v. United States, 
supra. 

24 Little v. United States, 73 F.2d 861 (C.A. 10th 1934). 

25 United States v. Douglas, 155 F.2d 894 (C. A. 7th 1946); United States 
v. Gardy, 185 F.2d 273 (Q.A. 7th 1950). 

26Fillippon v. Albion Vein Slate Company, 250 U. S. 76 (1919). 
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CONCLUSION 

It is respectfully submitted that there was no error and 
therefore the judgment of the court below should be 
affirmed. 

Leo A. Rover 
United States Attorney 

William J. Peck 
John D. Lane 

Assistant United States Attorneys 


☆u. S. GOVERNMENT PRINTING OPPICE 1983-27Z404/P.O.3I0 




